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PROMOTING AUTOMOTIVE REPAIR, TRADE, 
AND SALES (PARTS) ACT OF 2015 


TUESDAY, FEBRUARY 2, 2016 

House of Representatives 

Subcommittee on Courts, Intellectual Property, 
AND THE Internet 

Committee on the Judiciary 

Washington, DC. 


The Committee met, pursuant to call, at 4 p.m., in room 2141, 
Rayburn House Office Building, the Honorable Darrell E. Issa, 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Issa, Collins, DeSantis, Nadler, Con- 
yers, Chu, Jeffries, Cicilline, Lofgren, and Cohen. 

Staff Present: (Majority) Vishal Amin, Senior Counsel; Eric Bag- 
well, Clerk; and (Minority) Jason Everett, Minority Counsel. 

Mr. Issa. The Subcommittee on Courts, Intellectual Property, 
and the Internet will come to order. Without objection, the Chair 
is authorized to declare a recess of the subcommittee at any time. 
We welcome everyone here today for a hearing on H.R. 1057, the 
“Promoting Automotive Repair, Trade, and Sales Act of 2015,” oth- 
erwise known as the PARTS Act. I will now recognize myself for 
an opening statement. 

This afternoon’s hearing is about an important piece of pro-con- 
sumer legislation, the PARTS Act. It is narrowly focused and de- 
signed to once and for all call, appropriately, attention to the use 
of ornamental patents for broader than their original purpose. For 
a great many years, patents, known as design patents, were clearly 
understood to be ornamental, meaning if someone were to duplicate 
the appearance of a patented product, they would be violating that 
look for a period of 14 years. Under the PARTS Act, this is a lim- 
ited bill. It relates only to car parts that are typically replaced after 
collision, and it allows a limited exemption to the design patents 
so the aftermarket parts of like use, of form, fit, and quality can 
be available for basic repairs. 

This does not mean that marginal or low quality parts are by 
definition to be considered as acceptable. In no way, shape, or form 
is this about the quality, as we all know, and we know too well, 
automobile companies around the world have made magnificent 
automobiles. They also made the Pinto, the Vega, the Yugo, the 
Lada, and I need not go on to tell you there have been cars that 
have been shoddy in their manufacturer, unreliable, and yes, I 
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have visited the Corvair Museum. There are cars with other nota- 
bility. But in this case, we are simply creating a balance between 
the rights of the manufacturer to produce an ornamental design 
and protect it for a period of 14 years from its competitors, people 
who would produce a similar automobile look. That is the intent of 
a design patent. It was never intended to be, in fact, a substitute 
for the ability to simply repair a portion of something you have 
purchased. 

Now, let’s understand the automobile industry is unique. They do 
create rolling pieces of art. Those rolling pieces of art should, in 
fact, enjoy their distinctive advantage. However, it is notable that 
it is very seldom does General Motors sue Toyota, Toyota sue 
Honda, or any of them sue Mercedes when they make cars that are 
so close together that even their commercials find it hard to find 
the automobile that matches. They make fun of how similar cars 
look and yet, you do not see automobile patent suits related to 
their design patents, meaning the auto companies do not consider 
there to be a great value to the design patents when they are look- 
ing at similar designs between automobile companies. Having said 
that, the very lucrative auto aftermarket business related to colli- 
sion parts is an area in which the auto companies have attempted 
to establish greater and greater exclusivity. And I support that ex- 
clusivity, but for a limited period of time. The PARTS Act is in- 
tended, recognizing that an automobile exceeds $30,000, and one 
would spend three or four times that if you were to buy it in parts 
from the manufacturer that in fact, instead of pounding out a fend- 
er, welding or bondoing it, an affordable replacement in a competi- 
tive market is in the best interest of safety, and of course, the con- 
sumer. 

Additionally, a healthy aftermarket means more affordable parts 
for everyone, and particularly in the case of small production, or 
out of date older automobiles, or automobiles that are no longer 
produced, such as the Saturn or the DeLorean, or for that matter, 
the 1965 Mustang. These parts, without the PARTS Act, if a 
healthy aftermarket industry does not exist, will not and are not 
typically made at an affordable price by the manufacturer. Manu- 
facturers do not want to have a lifetime responsibility to keep a set 
of tooling to make a part. If they did, certainly they would be a de- 
sirable place for the classic car repair business. People in Europe 
already enjoy some of the considerations that are in the PARTS 
Act, and for a good reason. The consumer has an expectation that 
it is, and a reasonable expectation, that there will be a competitive 
market for repair parts for their automobile. There certainly is for 
brake pads. Why would there not be for a bent fender? I look for- 
ward to working with people on both sides of the aisle, and on both 
sides of this issue to ensure we make the kind of limited, narrow, 
and appropriate changes to the patent law to allow automobiles to 
be repaired, while in fact protecting the intellectual property of the 
auto manufacturer or any other original equipment producer now 
or in the future. 

[The bill, H.R. 1057, follows:] 
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114th congress 
1st Session 


H. R. 1057 


To amend title 35, United States Code, to piwdde tor an exception from 
infringement for certain component parts of motor vehicles. 


IN TIIE IIOIJSE OF llEPliESENTATIVES 


FEBiiUiUJ.Y 25, 2015 

Mr. ISSA (foi' himself, Ms. LOPGR.EN, Mr. JOHNSON of G-eorgia, and Mr. Sen- 
SENBRENNEB) introduced the following bill; which was referred to the 
Committee on the Judiciaiy 


A BILL 

To amend title 35, United States Code, to provide for an 
exception from infringement for certain component parts 
of motor vehicles. 

1 Be it enacted hy the- Se-nate and Home of Beprefsenta- 

2 fives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the “Promoting Automotive 

5 Kepair, Trade, and Sales Act of 2015’’ or the “PARTS 

6 Act”. 
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2 

1 SEC. 2. EXCEPTION FROM INFRINGEMENT FOR CERTAIN 

2 COMPONENT PARTS OF MOTOR VEHICLES. 

3 Section 271 of title 35, United States Code, is 

4 amended by adding at the end the following new sub- 

5 section: 

6 ‘‘(j)(l ) With respect to a design patent that dairns 

7 a component part of a motor vehicle as originally manufac- 

8 tured — 

9 “(A) it shall not be an act of infringement of 

10 such design patent to make or offer to s{!ll within 

11 the United States, or import into the United States, 

12 any article of manufacture that is similar or the 

13 same in appearance to the component part that is 

14 claimed in such design patent if the purpose of such 

15 article of manufaeture is for the repair of a motor 

16 vehicle so as to restoi'e such vehicle to its appear- 

17 arice as originally nianufactiired; and 

18 “(B) after the ex^airation of a period of 30 

19 months beginning on the first day on which any 

20 such component part is first offered to the public for 

21 sale as part of a motor veliicle in any country, it 

22 shall not be an act of infringement of such desigji 

23 patent to use or sell within the United States any 

24 article of matrufacture that is similar oi‘ the same in 

25 appearance to the component part that is claimed in 

26 such design patent if the purpose of such article of 
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1 manufarturc is for the repair of a motor vohielo so 

2 as to restore such vehicle to its appearance as orig‘i- 

3 nally manufactured. 

4 “(2) For purposes of this subsection — 

5 “(A) the term ‘component part’ — 

6 “(i) means a component part of the ext.e- 

7 lior of a motor vehicle only, such as a hood, 

8 fender, tail light, side mirror, or quarter panel; 

9 and 

10 “(ii) does not include an inflatable re- 

1 1 straint system or other component part, located 

1 2 in the interior of a motor vehicle; 

13 “(B) the term ‘motor vehicle’ lias the meaning 

14 given that term in section 32101(7) of title 49; 

15 “(G) the term ‘make’ includes any testing of an 

1 6 article of manufacture; and 

17 “(1)) the term ‘offer to sell’ includes any inar- 

18 keting of an article of mannfactnre to prospective 

19 purchasers or users and any pre-sale distribution of 

20 the article of manufacture.”. 

21 SEC. 3. CONFORMING AMENDMENT. 

22 Section 289 of title 35, United States Code, is 

23 amended — 

24 (1) in the first paragi’aph, by striking “AVho- 

25 ever” and inserting the following: 
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4 

1 “(a) In General. — ^W hoever”; 

2 (2) in the second paragraph, by striking “Noth- 

3 ing” and inserting the following: 

4 “(c) Kblationship to Other Kbmedies. — N oth- 

5 hig”; and 

6 (3) by inserting after snbse<‘tion (a), as dcs- 

7 ignated by paragraph (1), the following: 

8 “(b) Inapplicability. — This section shall not apply 

9 to an act described in paragraph (1) or (2) of subsection 

10 (a) if that act would not be considered an act of infringe- 

1 1 ment under section 2 7 1 (j ) ” . 

1 2 SEC. 4. EFFECTIVE DATE. 

13 The amendments made by this Act shall take effect 

14 upon the exiiiration of the 90-day period beginning on the 

15 date of the enaetnient of tliis Act and shall apply to an}* 

16 patent issued, or application for patent filed, before, on, 

17 or aftei" that effective date. 

O 
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Mr. ISSA. I look forward to our witnesses today, and I look for- 
ward to working with the Chairman and Ranking Member on this 
area as we move forward with the PARTS Act and it gets signed 
into law. I now would like to recognize the Ranking Member of the 
Subcommittee. 

Mr. Nadler from New York, for his opening statement. 

Mr. Nadler. Thank you, Mr. Chairman. Today, we consider H.R. 
1057, the “Promoting Automotive Repair, Trade, and Sales,” or 
“PARTS Act of 2015.” This legislation introduced by Chairman Issa 
and the gentlewoman from California, Ms. Lofgren, would reduce 
the term of design patent protection for exterior automotive repair 
parts like fenders, side view mirrors, and headlights from 14 years 
to two and a half years. Supporters see it as a pro-consumer bill 
to foster much needed competition in the collision repair parts mar- 
ket. But opponents see it as an unfair exemption to established 
patent law at the expense of one industry, with potential safety im- 
plications. Each side makes compelling arguments, and I appre- 
ciate the opportunity to examine these issues in greater detail 
today. 

According to supporters of the PARTS Act, thousands of con- 
sumers each year pay artificially inflated prices for car repairs be- 
cause auto manufacturers control more than 70 percent of the mar- 
ket for repair parts. To make matters worse, they say, manufactur- 
ers have recently begun to enforce their design patents against ge- 
neric parts makers, threatening to eliminate whatever competition 
currently exists for aftermarket parts. Without the PARTS Act, 
they argue, consumers could see already high prices soar even 
higher as the generic market shrinks and automakers seize a near 
monopoly on repair parts. These consumers see a market with little 
competition, and wonder why there is a thriving market for generic 
drugs, but not for generic taillights. According to some estimates, 
since generic auto parts can cost up to 50 percent less than brand 
name alternatives, consumers would pay over $1 billion a year 
more for repair parts if the independent market were to be elimi- 
nated altogether. And if repair parts cost more, insurance compa- 
nies will be forced to raise their rates too, further hurting con- 
sumers. 

The PARTS Act would provide automakers 30 months of design 
patent protection for aftermarket products, long enough, supporters 
argue, for automakers to receive a healthy return on investment, 
but not so long that it would stifle the competitive market for re- 
pair products that consumers deserve. And car companies would 
still retain a full 14 years of protection against other automakers 
that might seek to copy their designs on new cars, since the bill 
only applies to repair parts. But this begs the question why single 
out only one industry for weaker patent protection? Opponents of 
the PARTS Act believe it would set a dangerous precedent in intel- 
lectual property law. They fear a slippery slope in which more and 
more industries are carved out for special treatment under the pat- 
ent system, leading to a system that is both incoherent and unfair. 
How should we draw the lines between which industries are de- 
serving of full protection, full 14-year protection, and which are 
not? We may not always appreciate the aesthetic design of a car’s 
component parts, but automakers invest significant resources to de- 
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sign every aspect of their products so that they stand out to poten- 
tial buyers. 

Opponents of the PARTS Act argue that it would be unfair to de- 
prive these manufacturers of the full return on their investment. 
They also note that auto manufacturers employ nearly 30,000 peo- 
ple in the U.S. in design centers. We risk losing some of these jobs 
if we reduce the incentives for automakers to create the innovative 
designs. Opponents further warn that the bill could threaten the 
safety of unsuspecting consumers who purchase a generic repair 
part, which may be of lower quality than its brand name equiva- 
lent. If a generic bumper looks identical but provides insufficient 
protection in an accident, it is certainly no substitute. As we exam- 
ine the PARTS Act, we should consider whether additional safe- 
guards ought to be put into place to protect consumers from shoddy 
parts before encouraging a significantly larger market for such ge- 
neric products. Today’s hearing hopefully will help us to determine 
the answers to these and other important questions, as we examine 
the proper balance between respecting the rights of creators and 
ensuring that customers enter a safe, competitive marketplace. We 
have an excellent set of witnesses to help us sort through these 
issues, and I look forward to their testimony. I yield back the bal- 
ance of my time. 

Mr. IssA. I thank the gentleman. We now go to the gentleman 
from Michigan, the home of most, but not automobiles. 

Mr. Conyers. All the big three. 

Mr. IsSA. Oh, yes, but Cleveland rocks. Thank you, Mr. Chair- 
man. I will now recognize the gentleman from Michigan. 

Mr. Conyers. Thank you so much, Mr. Chairman. Members of 
the Committee, this bill would create an exception for certain auto- 
motive parts from patent protection, and so we should review the 
bill’s impact on patent law, but also on consumers. To begin with, 
we should consider whether the exception in this bill to design pat- 
ent law undermines our intellectual property system. Intellectual 
property protection is a cornerstone of our economy. This legisla- 
tion, however, creates an exception for design patents, and could 
arguably weaken our patent system. It could foster the importation 
and sale of all unauthorized copies of patent protected vehicle 
parts. Automotive companies make significant investments in the 
development of new exterior automotive parts. Then they acquire 
a design patent so other companies cannot use these designs with- 
out their approval. Our patent system protects the patent holder, 
as it should. 

Now, if Congress is going to legislate a carve-out in patent law, 
the reasons for it should be exceptional. Supporters of this legisla- 
tion contend that Congress needs to create an exception because 
the cost of replacement parts offered by car companies is too expen- 
sive. They argued that lower prices would benefit consumers who 
need to make repairs to their vehicles. But automotive manufactur- 
ers may raise prices on new cars to replace lost revenue parts that 
would otherwise infringe their design patents are allowed on the 
trade market. This will hit consumers’ pocketbooks when they go 
to purchase new cars and trucks, and it will hurt car companies 
who are still getting back on their feet. We have heard this cost 
argument in other situations, but if we weaken the patent system 
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by creating an exception, we will be weakening the incentive for 
companies in every industry to be innovative and to bring new 
products to market. Finally, we must consider how the bill would 
impact consumer safety. I am concerned that off brand parts in 
general may be less safe than those provided by car companies be- 
cause there are no Federal regulations requiring minimum safety 
standards for off-brand parts. In fact, the vast majority of these 
parts are never subject to inspection by third party testing organi- 
zations. 

Without Federal minimum safety standards on the quality of 
non-original replacement parts, consumers’ safety may be at risk. 
Consumers already have a difficult time telling the difference be- 
tween a quality part and an inferior or even dangerous one. An ex- 
ception to patent protection as proposed by the measure under ex- 
amination this afternoon could make this problem worse. While a 
part protected by a design patent is not necessarily a guarantee of 
quality, the fact is, is that if car companies churn out inferior or 
defective parts, they are ultimately held accountable. I am sympa- 
thetic to the consumer cost concerns that supporters of this bill are 
raising today. But I am not yet convinced that such an exception 
will bring forth the benefits they claim will come. While there is 
no guarantee that the insurance companies will pass savings onto 
consumers, what is guaranteed is that if this bill passes, there will 
be more unregulated, untested car parts on the market, and we 
will see many more groups seeking exceptions to our patent laws. 
And for these reasons, I come to this hearing skeptical of creating 
an exception in our design patent laws as envisioned by the meas- 
ure before us today. And I thank the Chairman, and yield back. 

Mr. ISSA. I thank the gentleman. I now ask unanimous consent 
that the Chairman of the full Committee, Chairman Goodlatte’s 
opening statement be placed in the record. Without objection, so or- 
dered. Without objection, other Members’ opening statements will 
be made a part of the record. 

[The prepared statement of Mr. Goodlatte follows:] 

Prepared Statement of the Honorable Bob Goodlatte, a Representative in 

Congress from the State of Virginia, and Chairman, Committee on the Ju- 

dieiary 

Good afternoon. Today’s hearing will look at design protection to determine 
whether amendments should be made to the law to limit protection for component 
parts of automobiles. 

Chapter 16 of the Patent Act allows an inventor a design patent for any new, 
original, and ornamental design for an article of manufacture. 

However, the chief limitation on the patentability of designs is that they must be 
primarily ornamental in character. 

If the design is dictated by the performance of the article, then it is judged pri- 
marily functional and ineligible for design patent protection. 

Combined with the cost of patenting, this explains why some inventors, including 
car companies, have traditionally filed for relatively few design patents. However, 
auto manufacturers assert that automotive suppliers lose upwards of $12 billion an- 
nually to counterfeit products. And at least one prominent car company invests $100 
million or more in the design of each new car line. 

There has been a recent increase in the number of applications for design patents 
for individual parts of vehicles. This has raised the ire of those who work in the 
automotive aftermarket parts industry. Independent garage owners fear they will go 
out of business if the Patent Act is used by the auto manufacturers to obtain design 
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patent protection for more and more individual parts rather than for the design of 
the car as a whole. Insurers worry that the cost of insuring vehicles will increase 
for consumers if manufacturers aggressively assert these rights because there will 
be less competition for replacement parts. 

The aftermarket parts industry argues that we cannot afford to maintain the leg- 
islative status quo on patent designs. It argues the auto manufacturers are filing 
more design patents under current law to reap more profits, meaning the inde- 
pendent garages could lose a war of attrition. 

Representative Issa has introduced H.R. 1057, better known as the PARTS Act. 
While the bill does not prevent auto makers from patenting designs on replacement 
parts, it greatly reduces the time period during which they may sue competitors for 
patent infringement from 14 years to 30 months. 

Today we will weigh these competing interests and the consequences of estab- 
lishing the precedent of creating an exemption to design patent law. I remain open- 
minded on this issue and look forward to the testimony that we will receive. 

I think we have a great panel assembled today and I look forward to hearing from 
all of our witnesses. 


Mr. IssA. Today, we have a distinguished panel before us, two 
witnesses for the bill, two witnesses who are skeptical, as the 
Ranking Member said. The witnesses’ opening statements or writ- 
ten statements have been entered into the record in its entirety, 
and I ask please for you each to summarize in approximately 5 
minutes. If you can stay within the time, it will allow us not only 
to get through your opening statements, but through a robust set 
of questions from this side of the dais, and still adjourn before our 
votes, which will come some time probably shortly after 5. 

Before I introduce the witnesses, and pursuant to the Commit- 
tee’s rule, would all four of you please rise to take the oath? And 
please raise your right hands. 

[Witnesses sworn.] 

Please be seated. Let the record reflect that all witnesses an- 
swered in the affirmative. Our witnesses today include Mr. Jack 
Gillis, director of public affairs for Consumer Federation of Amer- 
ica; Ms. Kelly Burris, intellectual property attorney and owner of 
Burris Law Firm, PLLC; Ms. Pat Felder, owner and founder of 
Felder’s Collision Parts. And which city in Louisiana, ma’am? 

Ms. Felder. Baton Rouge. 

Mr. Issa. Baton Rouge. I love to just say that. That is such a 
pretty, pretty city. And Mr. Dan Risley, president of the Auto- 
motive Service Association. Again, your entire written statements 
will be placed in the record, and Mr. Gillis, you are first up. 

Mr. Gillis. Thank you very much. 

Mr. Issa. I am afraid, Mr. Gillis, for the record, if you could ei- 
ther turn on your mic, or pull it closer, or both. 

Mr. Gillis. It was off. 

Mr. Issa. Thank you. 

TESTIMONY OF JACK GILLIS, DIRECTOR OF PUBLIC AFFAIRS, 
CONSUMER FEDERATION OF AMERICA 

Mr. Gillis. In addition to representing the Consumer Federation, 
I am also representing the Advocates for Highway and Auto Safety, 
the Center for Auto Safety, Consumers Union, which is the policy 
and research arm of Consumer Reports, and Public Citizen. We are 
extremely grateful for your invitation to appear today. I would like 
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you to consider any of the following experiences, which happen 
every day. You back into a pole, you sideswipe your car, and fortu- 
nately, these fender benders generally do not result in injuries, but 
they do result in shocking repair costs. Why does a fender bender 
have to cost $2,000 to $3,000 to get your car fixed? Well, one rea- 
son is the cost of the parts that we need to get our cars repaired. 
For example. Ford charges the same price for a fender as Dell 
charges for a computer and a flat screen monitor. An unpainted 
door from Toyota costs the same as a Sears refrigerator, and that 
refrigerator comes with two doors already painted and already in- 
stalled. 

In fact, a variety of products are cheaper and better today thanks 
to one thing, competition. In the early 1990’s, the car companies 
asked Congress for special design copyright patent protection on 
these replacement parts and Congress said no. Blatantly ignoring 
Congress’ admonition, there has been an enormous spike in the 
number of design patents by companies like Honda, Toyota, and 
Ford. For these companies to come before you today and say that 
suddenly, these parts are patentable, when for years and years 
they were not, is both disingenuous and extraordinarily costly for 
the American consumer. This is a newfound business strategy, not 
a legitimate use of U.S. patents. The competition that the car com- 
panies are trying to kill lowers prices, provides choice, and im- 
proves quality. When we plunk down our hard-earned dollars for 
a new car, we are buying a car, not a lifetime of indenture to the 
car companies to buy their brand of parts. 

Regarding the safety of these parts, the very organization cited 
by the car companies, the Insurance Institute for Highway Safety, 
did address this issue, and determined in both low-speed damage 
tests and high-speed crash safety tests, that alternative parts, 
CAPA certified to be the same, in fact performed nearly identically. 
I have been fighting for safer cars for over 35 years, and I find it 
bizarre that the car companies are coming before this Committee 
to allege that their illicit use of design patents is for safety reasons. 
This very Congress has caught these car companies red-handed, 
foisting unsafe air bags, ignition switches, and other defects on 
their very own customers. In fact, in addition to cheating on fuel 
economy standards for the last 2 years, about three times as many 
cars have been recalled as have been actually sold. The most tragic 
irony of the lack of competition is what I call the automaker’s dou- 
ble whammy. Not only can the car companies charge whatever they 
want for the parts that we need to fix our cars, but when they 
charge so much that the car is totaled, our only recourse is to go 
back to them and buy another one of their products. Imagine that 
business model. 

And here is the icing on the cake. In spite of all of their admoni- 
tions against competitive parts. Ford, GM, and Chrysler have all 
entered into special agreements, specifically allowing independent 
manufacturers to make their patented parts with no oversight or 
specifications. Are not these the very parts that they are railing 
against? Nevertheless, because of these patents, they are getting 
royalties for the manufacture of the very parts they are telling this 
Committee should not exist. That, to me, is the height of hypocrisy. 
So we applaud Representatives Issa and Lofgren for introducing 
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H.R. 1057. It is a step forward in protecting the American con- 
sumer from being forced to pay unfair prices to fix our own cars, 
while still enabling the car companies to retain the design patent 
protection on the overall vehicle. So on behalf of the Consumer 
Federation of America, the Advocates for Highway and Auto Safe- 
ty, the Center for Auto Safety, Consumers Union, and Public Cit- 
izen, I strongly urge Congress to adopt the repair clause to the de- 
sign patent law. And we thank you very much for providing us 
with the opportunity to discuss this issue we did today. 

[The prepared statement of Mr. Gillis follows:] 



13 


Stalemem of Jack Gillis, Director of Public AfTairs. 

Consumer Federation of America 

On behalf of the 

Consumer Federation of America 
Advocates for Highway and Auto Safety 
Center for Auto Safety 

Consumers Union, the policy and advocacy arm of Consumer Reports 
and 

Public Citizen 

Before the House Judiciary Subcommittee on Intellectual Property. Competition, and the Internet 

Hearing on H R 1057, the “Promoting Automotive Repair, Trade, and Sales Act" 

February 2. 2016 

Chairman Issa, Ranking Member Nadler, and Members of the Subcommittee, my name is 
Jack Gillis, and I am Director of Public Affairs for the Consumer Federation of America In 
addition to the Consumer Federauon of America. I also am testifying today on behalf of 
Advocates for Highway and Auto Safety, the Center for Auto Safety, Consumers Union, the 
policy and advocacy arm of Consumer Reports, and Public Citizen We are grateful for your 
invitation to appear today on an issue of tremendous importance to millions of Americans - the 
maintenance and repair of automobiles 

Consider any of the following experiences, which happen to thousands of Americans 
each year: you back into a pole at a shopping mall, someone in front of you stops suddenly and 
your bumpers collide: or, you inadvertently sideswipe your car in a cramped parking lot. 
Fortunately, few of these "fender-benders" result in injuries, but they often result in shocking 
repair bills. 

Why are these repair bills so hight One reason is the cost of the parts for the needed 
repairs For example. Ford charges the same price for a fender as Dell charges for a high speed 
computer and flat screen monitor A simple grill for your car costs the same as a combination 
flat screen TV/DVD player An unpainted door from Toyota costs the same as a Sears’s 
refrigerator And, the refrigerator comes with /iro doors, already painted and installed' You'll 
typically have to pay someone an additional S500 or more to paint and install the Toyota door 
General Motors charges the same price for a mbber bumper cover as Garmin charges for a full 
color GPS. programmed with directions and maps to anywhere in the United States The fact is. 
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computers, TVs, ret'ri iterators, and GPS systems are cheaper and better today than five years ago 
for one reason - “competition”. 

In the early 1990s. the car companies came to Congress and asked for special design 
copyright protection on these replacement parts and Congress said no. Our concern today is that 
die car companies are now using design patents, not for the important and legitimate protection 
of the overall design of their vehicles, but to prevent competition when it comes to getting the 
paits we need to repair our vehicles 

Over the past several years, there has been an enormous spike in the number of design 
patents on crash parts, which companies like Honda, Toyota, and Ford have received on their 
external crash parts. (See chart below.) Historically, while car companies have understandably 
received design patents on the overall design of a car. only recently have they begun to seek 
patents on the individual replacement crash parts. 

DISTURBING TREND: COLLISION REPAIR PART DESIGN PATENTS GRANTED 

Cumulalivc Numbers of Collision Kcpuir Pan Design Intents Granicd to Major Car Companies 


—Chrysler -^Ford — GM —Honda —Nissan —Toyota 



The number of design patents awarded to the major car companies on collision repair parts has increased 
dramatically since the 1990s, after Congress said NO to their strategy to enact legislation providing copyright 
protection for repair parts. Note 1: The term '‘collision repair parts" includes bezels, bumper covers, deck lids, 
door shells, fenders, fasclas, front/rear grilles, header panels, headlamps, high-mounted brake lights, hoods, 
pickup beds, pickup box sides, quarter panels, radiator supports, side markers, side mouldings, tailgates, lalllamps, 
and wheel houses as defined by the Certified Automotive Parts Association at 

http://www.capacertifled.org/whatparts.asp. Note 2: Figures shown are cumulative. Note 3: Data based on 
design patents issued through December 31, 2019. 
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In May of 2008, Ford filed a section 337 complaint at the International Trade 
Commission (ITC) against manufacturers and US. distributors of auto exterior repair parts on 
the 2005 Ford Mustang This complaint followed on the heels of the previous section 337 
complaint filed by Ford relating to tlie Ford F-1 50. which resulted in the effective elimination of 
a competitive choice for seven exterior Ford F-l 50 repair parts. As a result of a court settlement 
in April 2009, which ended legal actions on the Ford F-150 and Mustang, today the millions of 
F- 1 50 and Mustang owners in the U S have limited alternative options for quality replacement 
collision parts. The settlement awarded one aftermarket competitor with a temporary, exclusive 
license to distribute attennarket Ford parts. This was a further detriment to the consumer, who 
has had to shoulder the added cost of the royalty in the increased prices of parts Tlie settlement 
in 2009 was limited and temporary in nature between one car company and one distributor, 
leaving consumers open to whims and e.\ploits of the car companies Since then, the royalty 
agreement has been extended in time frame, and to other manufacturers -- for the one distributor 

This type of design patent enforcement action that began with the Ford F-150 emerged as 
a new business strategy for automakers. As automakers continue to ramp up their design patents 
on crash parts, the possibility of many additional design patent enforcement actions being 
brought at the ITC (or in the federal courts) continues to be very real The cost of defending 
such cases is enormous Even defending just a small number of such ca.ses could easily drive 
competitors out of business altogether, regardless of whether they ultimately were to win on the 
merits 

What is particularly disturbing about the action taken by the car companies is that they 
are only selectively putting design patents on those parts where competition, albeit limited, is 
available 

Quality and Safety Must be Paramount for All Pans 

The consumer organizations supporting this effort do so with the insistence that all parts, 
whether they be service parts sold by the car companies or parts made and sold by independent 
companies, must not compromise the integrity or safety of the vehicle Not only do consumers 
have the right to competition, but they have the right to safe and high quality competitive parts 

We take a back seat to no one on insisting that all parts meet rigorous standards for safety 
and quality. Mowever, there is no reason to allow patent law to be misused to block availability 
of more affordable alternative parts that are just as safe and high-quality. 
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So Whal Does This Meiin for Coniumcrs? 

For over 25 years, consumers have benefited front competition, albeit limited, between 
car company brand replacement parts and independently branded pans Such competition, where 
it exists, lowers prices, provides choice, and improves quality In fact, many independent brand 
parts have lifetime warranties, something the car company pans lack Unfortunately, however, 
car companies still have a 73% market share, competitive suppliers have 12%, and the remainder 
comes from recycled parts Without congressional intervention, automakers will be able to 
hijack design patent laws to capture the entire collision repair parts market Who are the victims 
if Congress does not intervene? The tliousands of Americans who experience low-speed 
collisions each year 

It’s no surprise the car companies don't want competition. Competitive replacement crash 
parts are typically 34% - 83%' less expensive Car companies would have to lower their own 
prices for car company brand replacement crash parts to compete 

Elimination of Competition will Increase the Cost of Repairs 

Right now, the elimination of competition from independent brand crash repair parts 
would cost automobile owners more than $1 billion a year. 

The lack of competition for repair parts will seriously harm consumers Already-high 
accident repair costs could skyrocket Right now, in low-speed crash tests conducted by the 
highly respected Insurance Institute for Highway Safety, the cost of a simple 5 mph bump into a 
pole can cost thousands of dollars to fix. Why does it cost so much to repair these 
vehicles’’ Because the car companies are able to charge monopolistic prices because of lack of 
competition 

Eliminating Competition Will Increase Insurance Premiums for Consumers. 

If the automakers succeed in using design patents to eliminate competition for crash 
parts, it will not only result in higher repair costs, but also higlter auto insurance premiums 
When collision repair crash parts cost more, insurers will have no choice but to pass those cost 
increases on to their policyholders in the form of higher rates In addition, in the face of already 

' Anaty sis of the tinpaci of Banning Aficmiarkel Pans. Propem and Casiialtv Insurers Association of America. 
Jamiaiy tit. 2tllt>. 
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rising insurance premiums, many consumers are opting for higher deductibles That means that 
more of these exorbitant crash repair costs will be coming directly out of consumers’ pockets. 
This will have a disproportionate impact on low- and fixed-income consumers 

Eliminating Competition in Crash Parts Could Diniinish Safety . 

On the safety side, tragically, as the cost of needed repair parts rises, many consumers 
will be forced to forgo or delay needed repairs, leaving them with a vehicle that may not otTer 
needed safety Delaying or ignoring the replacement of a headlight, side mirror, or brake light 
could have serious safety implications. Consumers with low incomes, seniors on fixed incomes, 
and those consumers who pay for crash repairs out of their own pockets may not be able to 
afford needed repairs. 

Eliminating Competition Will Result in More “Totals*’ . 

Higher repair costs due to less competition among the parts needed to repair our cars will 
force insurers to “total" more vehicles because the cost of repairing otherwise repairable vehicles 
no longer makes economic sense Consumers lose when a vehicle is needlessly totaled First of 
all, consumers who owe more on the car than it is worth will be left with debt payments for a 
loan on a non-existent car. In addition, total losses not only hurt the body .shop industry by 
providing fewer vehicles to repair, but a needlessly 'totaled' vehicle can also harm the 
environment 

Eliminating C.'omnetition Protects the Automakers “Double Whammv" . 

The most tragic irony in the lack of competition is what I call the automakers’ "double 
whammy .” Not only will the lack of competition allow car companies to charge whatever they 
want for the parts we need to fix our cars, but when they charge so much that the car is "totaled,” 
our only recourse is to go back to them and buy another one of their products 

The bottom line; If automakers succeed in eliminating competition, the cost to 
consumers will be enormous 

Unless Congress addresses the automakers' misuse of design patents on their crash 
replacement parts, consumers will be faced with mounting repair bills, more ‘totaled' vehicles, 
increasing insurance costs, and deferring necessary repairs affecting safety 
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Congress Can Preserve Consumer Access to Affordabif. Competitite and Quality 
Crash Parts bv Adopting a “Repair Clause” in the Design Patent L«w. 

HR 1057 is not a perfect solution. Allowing the car companies to place patents on parts 
for the purposes of preventing competition is just as wrong for 30 months as it is for 14 years 
Shortening the time period by which you allow monopolistic market behavior does not make that 
monopolistic market behavior acceptable. Two years ago. Congresswoman Lofgren proposed a 
truly elegant solution to the problem Allow the car companies the right to patent parts for tiie 
purposes of protecting their designs from being copied by competing car companies, but also 
allow the independent production of such parts when they are used solely as replacement repair 
pgn.s At that time, powerful car company and manufacturing lobbyists blocked Representative 
Lofgren's efforts to protect consumers from car companies’ monopolizing replacement repair 
parts In the face of this intense lobbying to protect the use of design patents to prevent 
competition, HRI057 represents a compromise. VVe appreciate the commitment and leadership 
of Representatives Issa and Lofgren in developing HRI057 as an important step forward in better 
protecting the American consumer from being forced to pay unfair prices for the parts we need to 
fix our vehicles. It is now time for Congress to embrace HR 1 057 and open the market to 
competitively priced, high-quality alternatives to the expensive car company brand parts By 
providing a “repair clause” in the design patent law. Congress will be providing consumer choice 
and promoting an open and competitive market for repairs, while enabling the cor companies to 
retain the design patent protection on the overall vehicle 

HR1057 is an important step forward in eliminating the increasingly unfair, unacceptable, 
and unnecessary practice of using design patents to prevent competiuon By establishing this 
“repair clause" in the design patent law. Congress will be preserving the consumer's access to a 
competitive marketplace for quality alternative crash parts Such a repair clause would e.stablish 
a very narrow, practical exception to the design patent law so that if a car company does receive 
a design patent on a replacement part, independent companies could still make and distribute 
competing parts for the sole purpose of repairing the vehicle. Such a very narrow practical 
exception to the design patent law would not - and rightly should not - interfere with an 
automaker's right to prevent competing car companies from using their patented vehicle and part 
designs 

Design does play an important role in consumers' original choice of a car However, 
after the purchase, consumers need the meaningful repair choices. When we plunk down our 
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hard-earned dollars for a new car, we are doing just that, buying a car, not a lifetime indenture to 
the car company to buy their parts. It is simply not fair for consumers to be forced to pay 
monopolistic prices for needed crash repair parts 

Other markets have successfully addressed and solved this problem Nine European 
countries and Australia have enacted what is called a “repair clause"’ law, whereby the making 
and use of a matching exterior auto pans to repair an automobile is noi an act of infringement, 
even though the original pan is design protected The adoption of such a law, EU-wide, is now 
under active consideration American consumers deserve no less. 

Consumer Federation of America, Advocates for Highway and Auto Safety, the Center 
for Auto Safety, Consumers L'nion, the policy and advocacy ann of Consumer Repons, and 
Public Citizen believe that a competitive crash parts marketplace, which has been evolving over 
the past few decades, has served consumers well On behalf of these groups. 1 strongly urge 
Congress to adopt a repair clause to the design patent law and pass HR lO.'i? American 
consumers will thank you for ensuring a competitive market resulting in high quality, fairly 
priced alternatives to expensive car company brand parts 

We look forward to working with the Committee to advance this important legislation 
Again, thank you for providing me the opportunity to discuss this important issue with you 
today 
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Mr. ISSA. Thank you. Ms. Burris? 

TESTIMONY OF KELLY K. BURRIS, INTELLECTUAL PROPERTY 
ATTORNEY, BURRIS LAW, PLLC 

Ms. Burris. Good afternoon, Chairman Issa, Ranking Member 
Nadler, and distinguished Members of the Subcommittee. Thank 
you for the opportunity to be here today, and to share my views 
on another version of the PARTS Act, the PARTS Act of 2015, on 
none other than Groundhogs Day. I cannot be the only one that no- 
ticed that, right? So I have serious concerns with the legislation 
and the impact it would have in three primary areas. First of all 
is jobs, good, high paying, white-collar jobs. Second, as we have all 
been discussing, the safety, and the quality of the vehicles. And 
third, more important to me, is the impact it would have on our 
legal system, and more specifically, the degradation of our patent 
systems. So jobs, briefly, which was set forth in more detail in my 
written statement, in the United States, this is a hub for industrial 
designers in the IJnited States for automotive vehicle design. You 
have 15 OEMs with 21 design centers in the United States, in 
Michigan, in Ohio, and in California. Those design centers employ 
roughly 30,000 industrial designers and there is to the tune of bil- 
lions of dollars being spent in the United States on the look of that 
car, something that is eye pleasing to the consumers. 

And so, this is a hub for industrial designers here in the United 
States. And in a time when we are pushing STEM education to our 
youth, I just find it odd that we are pushing students to go that 
direction, but yet devaluating what it is that an industrial designer 
produces as a result of their engineering efforts. So number two is 
the safety and quality, which we will I know talk about more. And 
one of the things I do not think we have really flushed out a lot 
is we are not looking at these parts in a vacuum. These parts, 
these exterior parts of the vehicle, are part of an overall system. 
And as the automotive manufacturers are putting collision avoid- 
ance technology into the vehicles, lane avoidance, lane detection, 
there are sensors all over the car. And are we looking at the inter- 
action between those sensors and the exterior parts? And what if 
you replace a part that does not have the same quality standards, 
will it function the same with the rest of the system? And as we 
move toward autonomous vehicles, I think that situation gets a lit- 
tle more intense, so that is something I think we should have a 
conversation around. Third and more important to me as a patent 
attorney is, okay, so we carve out this exception for repair parts. 
What is next? I drop my smartphone on the floor. I have to get it 
repaired. It is too expensive. Do we go to Apple and Samsung and 
say, “Hey, guys, guess what? We are going to take away your de- 
sign patents, too” because they have many more design patents, 
and I would love to look at a curve of what their design patents 
look like in that industry, especially after the Apple-Samsung case. 

Secondly, I think the practical impact of the 30 months is real- 
ly — amounts to much less than 30 months if any term whatsoever, 
because it is from the date of the offer for sale, and automotive 
manufacturers, any design patent applicant does not have that de- 
sign patent in hand as soon as they go launch their product at an 
auto show, at a trade show, off to the trimmers. So by the time the 
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consumer gets in the car and hits the road, I do not think you are 
going to see any patent term at all, so that 2-1/2 years does not — 
it is not 2-1/2 years from a practical standpoint. The language of 
the bill also talks about motor vehicles. It is not automobiles. We 
are talking about motorcycles, scooters, farm equipment. If you 
look at Caterpillar, Harley-Davidson, they own hundreds of design 
patents themselves, so this is reaching into other industries besides 
automotive. So that is another concern that I have. And I know 
that there has been discussions about this type of legislation being 
enacted in Australia and also in Europe, but I have not seen any 
facts to show what impact that is having in those countries. And 
I will also note that the deliberations in the European Union, they 
are talking about making sure that those parts are being marked 
and that there is compensation to the original design patent owner. 
So I will stop my remarks there, and I thank you for your time, 
and I look forward to our discussions today. 

[The prepared statement of Ms. Burris follows:] 
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chairman Issa, Ranking Member NarJIer, and members of the Subcommittee, thank you 
for the opportunity to be here again. My name is Kelly Burris, and i am a patent attorney in 
private practice with my own firm of Burris Law, PLLC. i have been practicing patent law for 
over sixteen (16) years, I am an adjunct professor of intellectual property law at Thomas M. 
Cooley Law School, and previously, a design engineer in the aerospace industry for over eleven 
years. I appreciate the opportunity to share my views on H.R. 1057, the Promoting Automotive 
Repair, Trade and Sales Act of 2015 (PARTS Act). 

As in 2012 with H.R. 3889, and before that in 2010, I continue to share the concerns that 
this type of legislation would lead us down a slippery slope. If an exception for automotive 
repair parts is made, what will be next, and when will it stop? More importantly, I believe that 
innovation in automotive design, and potentially the entire industrial design community, will be 
stifled by legislation of this nature. 

As a patent practitioner, and formerly a design engineer myself, I am familiar with the 
significant time and expense involved in new product development. Years of design and testing, 
many long nights and weekends away from families, missed vacations, and hundreds if not 
millions of dollars are spent refining the design before production "launch." These designers 
earned the right to call those parts their own for the period under which they bargained for 
under our patent laws, fourteen (and now fifteen under The Hague Agreement) years. Patents 
provide an incentive to be creative, why would we expect that creativity to continue when we 
remove the incentive? 

Instead of a quid pro quo, this legislation amounts to a quid pro nihil, or something for 
nothing for design patent applicants. Auto manufacturers consistently lead the world in R&D 
spending, to the tune of about $18 billion a year in the US and over 100 billion globally. Design 
protection encourages innovation and creates Jobs in the United States. In fact, fifteen different 
Original Equipment Manufacturers (OEMs) - most of them headquartered outside the U.S. - 
maintain design centers in the U.S. to create vehicles that will appeal specifically to American 
consumers. According to the Alliance of Automobile Manufacturers, there are twenty-one 
separate design facilities in three states (Michigan, Ohio and California) that account for roughly 
30,000 Jobs. Being from Michigan and the Detroit area, and growing up in a blue-collar family 
that always instilled the values of working hard to create your own success, I find this legislation 
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to be moving in the wrong direction at the exact time that the auto industry is fueling the 
economy - as was noted with the 17.5 million record new car sales in 2015. 

First, design patents are only one form of patents, and patents are only one form of 
intellectual property under our existing laws. There are three types of patents available under 
our current system: design patents, the intended target of the proposed legislation, which 
cover the ornamental appearance of an article of manufacture; utility patents, which generally 
protect how something works or how it is constructed; and plant patents, which protect 
asexually reproduced plants. These different types of patent protection are not exclusive of one 
another. A patentee may obtain both design patent protection and utility patent protection on 
the same part, where one covers the part’s appearance and the other covers its utility. 

Moreover, trademark protection is also available for certain designs, provided the 
design is a source identifier. For example, take the Jeep® grille, which is covered by both design 
patents and trademarks, and quite possibly utility patents. Similar to the overlap with design 
and utility patent protection, design patent protection and trademark protection are also not 
exclusive of one another, in other words, even if the design patent cannot be infringed, the 
trademark could be. 

As another example, the way in which these exterior parts are fastened to the 
underlying structure is also often covered by utility patents. In fact, it is very common to 
engineer unique connection systems for wear replaceable items so that the design cannot be 
copied as easily. In essence, the repair parts that are the subject of the proposed legislation 
could be covered by a design patent, a utility patent, and a trademark, in some instances. As a 
result, from a legal perspective, the proposed legislation may not accomplish its objective 
without additional legislation to undercut both the Lanham Act (Title 15 - our trademark 
statute) and also utility patent infringement under our patent laws. From a practical 
perspective, the proposed legislation will not accomplish its objective because i think most 
consumers can agree that there is serious doubt that our insurance premiums will actually be 
reduced, which I will address in further detaii below. 

As previously put forth in prior discussions of the PARTS Act, non-OEM parts will likely 
be lower quality and present unknown safety risks without any controls on their specifications, 
in fact, testing has shown that non-OEM parts do not perform as they should and do present 
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safety risks^. Even the Chief Research Officer for the insurance institute for Highway Safety 
(iiHS) acknowledged that "You can't willy nilly change those parts, because the system won't 
work the way it was designed." ^ The revised version of the PARTS Act attempts to skirt this 
safety issue with its revised definition of a "component part." The component part definition 
now excludes "an inflatable restraint system or other component part located in the interior of a 
motor vehicle." This new exclusion misses the mark because exterior component parts, 
including the parts that make up their overall assembly, are designed in part to distribute loads 
that are introduced from an impact or crash. 

What sub-standard non-OEM parts translates to for the brand owners, such as Ford, 
Chrysler, and GM, is a tarnishment of their image because the replacement part Is presumed to 
be made by the OEM once the vehicle is back on the road. When the plastic is crazing or the 
chrome is rusting, consumers will likely think that the OEM does not make quality vehicles. And 
when the air bag does not deploy because a cheap imitation bumper beam was used in a repair, 
consumers will also conclude that the OEM does not make safe vehicles. Although the Lanham 
Act can protect some parts as I mentioned above. Under the Lanham Act, this erosion of their 
famous brands may be difficult to prove, especially if evaluated on the replacement part level. 
All the more need to maintain design patent protection for the parts that will keep us safe in our 
vehicles and maintain the quality that we as consumers have paid for and come to expect. 

On the face of the proposed bill itself, I see at least one practical issue and a broader 
sweep than what might be intended. First, the language refers to "a period of 30 months 
beginning on the first day on which any such component part is first offered to the public for 
sale ... in any country." In other words, the patentee has 30 months from this offer for sale in 
which a third party would be liable for infringement of their design patent. The problem with 
this language is that there is often no issued design patent at the time of the offer for sale. In 
almost every Instance, patent applications are filed just before the public disclosure, for 
example, on the eve of a big auto show or meetings with potential customers, or even suppliers. 
This is because changes to the design are constantly being made, and the designs are iterated 
and refined right up until the "release" date, or when the design is finally locked down. It is only 
after this date that the patent applications are filed in order to cover the actual final production 
design - which if granted then extends for 14-15 years. 


^ http://news.consumerreports.org/cars/2010/07/ford-test.s-show-aftermarket-replacement - 

parts-can-present-safetv-risk.html 

"id. 
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The average pendency for design patent applications in the USPTO (United States Patent 
and Trademark Office) currently stands at over one year^, and for these particular designs in the 
classes of, for example, D26 - lighting, and D12 - transportation, the average is about one and a 
half years. So in effect, the proposed 30 months is actually about 12 months in the best-case 
scenario. I say best case because even when the part or vehicle is offered for sale, the vehicle 
does not actually get delivered and will not hit the road for months afterwards. The language of 
the bill broadly defines the "offer for sale" as "any marketing of an article of manufacture to 
prospective purchasers or users and any pre-sale distribution of the article of manufacture." 
The bottom line is that with every new vehicle introduction, the part will be "offered for sale" 
but the design patent will not issue until after the expiration of the proposed 30-month period. 
A patent cannot be enforced until it issues, and so what this amounts to is no patent term 
whatsoever for these design patents. In a nutshell, a patent applicant spends thousands of 
dollars and pays the government their fees, only to have nothing to show for it but a plaque on 
the wall that is rendered meaningless by the legislation we are discussing today. Where is the 
fairness in that? 

The broader sweep I refer to above is with respect to the "motor vehicle" language, 
which is defined in section 32101(7) of title 49 as "a vehicle driven or drawn by mechanical 
power and manufactured primarily for use on public streets, roads, and highways, but does not 
include a vehicle operated only on a rail line." Accordingly, this language would also include 
tractors, motorcycles, mopeds, and motor scooters, among others. Caterpillar alone currently 
holds 271 design patents, and Harley Davidson is up to 155. And a closer look into all of the 
"motor vehicles" would reveal a number of industries with designers that would be equally 
impacted by this proposed legislation. Not only is there the danger that this legislation will open 
the door for other service industries to demand equai rights and their exception to design 
patent infringement, but it wili aiso immediately pull in other motor vehicle design communities 
besides automotive. 

i have heard more than once that design patents "just" cover the appearance, or what 
the article of manufacture looks like, as opposed to the utility or function of the article as 
provided by utility patents, as if utility or function were more important or more highly valued. 
True, utility patents can provide broader coverage through the language of the patent's claims; 
however, this does not correlate to more engineering and/or design effort on the front end to 
create that utility or function. Nor should the broader claim scope of utility patents diminish the 


^ http://www.uspto.gov/web/offices/3c/ido/oeip/taf/design.htm 
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value of industrial design. Industrial design is the bridge between engineering and the end 
consumer, and without it, I believe we would be living in a very dull and impractical world. 
Moreover, creating an exemption for automotive designs wouid underscore and conflict with 
the goals of Congress and the Administration to advance STEM (Science, Technology, 
Engineering, Math) education and advanced manufacturing. 

Although the law dictates that a design must be "primarily ornamental," there are 
functional features of the design patents at issue. Take for example a hood with changing 
contour and lateral steps. The hood includes these features for structural stiffness, 
aerodynamics, and to accommodate engine components under the hood. The aerodynamic 
contour and lateral steps are functional, but the overall design is aesthetic or ornamental. 
Because there are alternative designs for this hood, the design is not solely dictated by its 
function, and thus it is protectable under our existing design patent laws. However, the 
aerodynamic contour and/or the lateral steps may not be enough to overcome the 
"nonobviousness” requirement under Title 35, Section 103, in order to provide utility patent 
protection. Therefore, a design patent fills the void and provides protection for the engineering 
and design effort put into this hood so that it cannot be unfairly copied. What I am saying is that 
design patents offer a unique form of protection for innovative and "eye-pleasing" products that 
otherwise would not be available. If the ability to obtain these design patents is pilfered, I'm 
afraid we will find ourselves back to the day of the K-Car. 

The proponents of this bill claim that consumers "need options." Well, consumers have 
many options without a wholesale taking of the existing legal rights of our industrial designers. 
Eirst, there are alternative designs currently on the market that can be used instead of the OEM 
parts. Take for example, the SEMA (Specialty Equipment Market Association) community. 
"SEMA members make, buy, sell and use all kinds of specialty parts and accessories to make 
vehicles more attractive, more unique, more convenient, faster, safer, more fun and even like- 
new again''.” These aftermarket parts can be offered to the consumer as repair alternatives to 
the OEM parts, therefore providing that "consumer choice" everyone is looking for. So what if 
their vehicle doesn't look exactly like the originally manufactured version? As to the matter of 
symmetrical parts on the vehicle such as headlights or tail lights, when only one is damaged in 
an accident, why can't they be provided in pairs and the non-damaged version salvaged for 
another repair? 


“ w ww.sema.org/about-sem a 
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More fundamentally, non-OEM suppliers should not be allowed to take the easy road 
and copy the patented design, and should instead be required to develop a "design around," 
just like every other industry. Take for example windshield wipers. The non-OEM suppliers and 
distributors routinely review OEM patents (and also non-OEM patents) to make sure that their 
replacement wiper blades do not infringe any patent claims. And this involves both design 
patents and utility patents. Still, their non-OEM replacement wiper blades are less expensive 
than the OEM blades. Why should there be a different standard for component parts covered 
by design patents under the proposed bill? Of course if a company is allowed to copy the design 
without expending any design effort, it will be cheaper - - where is the fairness in that? 

Another option for the consumer is to repair or refurbish their damaged parts. There is 
a legal doctrine commonly referred to as repair/reconstruction^. In a nutshell, the purchaser of 
a patented article has the right to use, repair, modify, discard, and resell, subject to conditions 
of the sale. However, the rights do not include the right to reconstruct the entire patented 
article. I understand that repairing the damaged part may not be possible in every collision; 
however, it is an option that should not be ignored. And perhaps there could even be incentives 
to conduct such repairs more frequently in order to reduce the amount of landfill waste to 
support environmental initiatives. 

And under the administration's now operational National Network for Manufacturing 
Innovation (NNMI)®, additive manufacturing is a newer technology that Is receiving 
unprecedented attention and could potentially be used to repair damaged parts. This 
technology Is often referred to as "3D printing" and generally builds up objects by adding 
materials in very thin layers. As new U.S. manufacturing jobs are created in this technology, 
repair of automotive parts could be an industry that would feed that job growth. 

The insurance industry says this bill will lower costs for consumers, but that has not 
been true in other countries that have passed similar provisions. A study conducted shortly 
after the enactment of the "Designs Act of 2003" in Australia concluded that the "provision was 
yet to have a significant effect on industry and consumers." ^ Moreover, the legislation overseas 
is not retroactive and only applies to new designs registered on or after the date of enactment, 


^ Husky Injection Molding Systems Ltd. v. R & D Tool & Engineering Co., 291 F.3d 780 (Fed. Cir. 
2002 ) 

^ manufacturing.gov/rinmi.html 

^ Attachment 1 - Australian Government Review of "Spare Parts" Provision in the Designs Act 
2003, conducted December 2005 
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whereas the proposed PARTS legislation unfairly applies before, on, or after the date of 
enactment. And in Europe, the European Union is currently in discussions about how and how 
long to protect automotive repair parts, which ore protected in various countries, including 
Germany. 

The automotive industry has made a comeback, due in great part to the innovative and 
award-winning designs coming out of the OEMs. Why do we want to throttle that comeback 
and send a message to the industrial design community that their eye-pleasing designs are no 
longer valued? 

Abraham Lincoln elegantly said: "The patent system added the fuel of interest to the 
fire of genius." Let's keep fueling job growth in the engineering community by maintaining the 
integrity of our patent system. 

Thank you again for the opportunity to comment on the proposed PARTS legislation, 
and I look forward to answering any questions. 
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Mr. ISSA. Thank you, and I will mention that I had to get on 
three airplanes, one after another, and get off of them before I fi- 
nally got on the plane that brought me here, so I feel groundhog 
is with us. Ms. Felder? 

TESTIMONY OF PAT FELDER, OWNER AND FOUNDER, 
FELDER’S COLLISION PARTS, INC. 

Ms. Felder. Chairman Issa and Ranking Member Nadler, and 
Members of the Subcommittee, I am Pat Felder. My husband and 
I own Felder’s Collision Parts in Baton Rouge, Louisiana. Felders 
is a small business, which has been making quality, lower-cost, 
aftermarket collision repair parts available in the marketplace 
since 1987. At the outset, I would also like to thank Chairman Issa 
and Representative Lofgren for their bipartisan leadership in spon- 
soring the PARTS Act, as well as the other House Judiciary Com- 
mittee co-sponsors of this bill. I am testifying on behalf of all of the 
independent aftermarket distributors throughout the country, who 
have, like Felder’s, been on the front lines of the car companies’ ef- 
forts to eliminate competition through design patent enforcement. 
It has been a gut-wrenching experience having to lay off good, long- 
term employees who are all like family. 

To help frame this issue, if you have ever been in a fender bend- 
er, and at that time you had your car repaired, you have benefited 
from competition in the collision repair part marketplace, whether 
you knew it or not. This competition has existed for decades be- 
tween the car companies and the aftermarket industry. The colli- 
sion repair parts to which I am referring are cosmetic in nature; 
the exterior parts of a car, such as a fender, a hood, or a grill; gen- 
erally speaking, these parts are not structural or safety-related 
parts. The purpose of these parts is to restore the vehicle’s original, 
pre-accident appearance. These are must-match parts that leave no 
room for innovation by alternative suppliers. The car companies 
currently have two-thirds of the collision repair market, while al- 
ternative suppliers have about 14 percent, with salvage making up 
the difference. Despite our relatively small market share, the com- 
petition that we provide is important because alternatively-sup- 
plied collision repair parts typically are 26 to 50 percent less expen- 
sive than the car company parts. But even if a consumer uses a 
more expensive car company part, the competitive marketplace has 
caused companies, car companies, to lower their collision part 
prices. The estimated total benefit to consumers from the avail- 
ability of alternative parts is approximately $1.5 billion per year. 

Despite the benefit of competition, some car companies are seek- 
ing to eliminate competition, and expand their dominant share of 
the market by obtaining 14-year design patents on their collision 
parts, and enforcing them against alternative suppliers. In 2005 
and 2008, Ford filed design patent infringement complaints at the 
International Trade Commission against aftermarket suppliers of 
collision repair parts for the F-150 pickup truck and Mustang, re- 
spectively. Ultimately, these suits resulted in an exclusive settle- 
ment by which one of the aftermarket competitors must pay a roy- 
alty to Ford for every Ford aftermarket part it sells, a cost that will 
be passed along to the consumer. And for all of the aftermarket 
suppliers like Felder’s, who are not part of this exclusive settle- 
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ment with Ford, we are at risk of design patent infringement suits 
if we continue to sell these parts as we have done in the past. As 
a result, Ford effectively created a duopoly, diminishing competi- 
tion in the repair parts marketplace for owners of Fords. Since that 
time, Chrysler and General Motors have followed Ford’s lead. 

The impact of eliminating competition in the collision repair mar- 
ket falls directly on consumers in several ways. $1.5 billion would 
be added to insured automobile repair costs every year, resulting 
in higher premiums. Consumers paying out of pocket might choose 
to forego repairs, and higher repair costs may increase the likeli- 
hood of a vehicle being declared a total loss. The impact would be 
much greater on those of low income or fixed income consumers 
who can least afford it. Moreover, the average consumer keeps 
their vehicle for 11 or more years, and it depends on the competi- 
tive repair marketplace, not only for the affordable quality repairs, 
but also to the extent that the car companies no longer can sell 
these certain or do sell these certain collision parts. We are not 
here today to advocate for the use of one part over another. We be- 
lieve that the PARTS Act will preserve competition in the market 
for collision repair parts and benefit consumers by helping to keep 
the cost of car ownership as low as possible. Thank you. 

[The prepared statement of Ms. Felder follows:] 
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Chairman Issa. Ranking Member Nadler, and members of the Subcommittee. I am Pat 
Felder, owner and founder, along with my husband Wayne, of Felders Collision Parts, Inc, in 
Baton Rouge. Louisiana Felder's Collision Parts is a small business, which has been making 
quality, lower cost aftermarket collision repair parts available in the marketplace since 1987. I 
appear before you today as a small business owner, a member of the board of the Auto Body 
Parts Association ( ABPA), and a member of the board of the Quality Parts Coalition (QPC )' , 

Thank you for holding this important hearing, and thank you and your staff for this 
opportunity to testily in strong support of H R 1057. the “Promoting Automotive Repair, Trade, 
and Sales Act" or PARTS Act At the outset. I also want to tliank Chairman Issa and 
Representative Lofgren for their bipartisan leadership in sponsoring the PARTS Act In 
addition. 1 want to thank the other House Judiciary Committee cosponsors of the PARTS AcL 
Representatives Sensenbrenner, Jackson-Lee. Farenthold, Cohen, Johnson and Cicilline 1 would 
note that the Senate companion to H R 1057 is S 780, introduced by Senators Hatch and 
Whitehouse 

It is my understanding that this is the founh hearing the Subcommittee and Committee 
have held on this issue or the PARTS Act, and it is our hope that this hearing will serve as the 
springboard to move the bill fonvard in this Congress 


' 'Die ALU^A iqmaaitsOMir l40ntait)vr50ixiifA]i)g tiMC<iuik4(K) <t4U7ilea>Ui>Mi |Xitsd[StnKit»7i\. lYiiii|.ia tuks. tD.>ding liihlilicsnnJ 
nuiuloctirai(!pUiLsCoUixU\d\.U)in a]viespni)S]bklbfUbtnhilmgnKXVth»i75pcivotto]'»d>4X7dcRth ptoJuL’aialUntsdtetcolliaMii 
ft|'>kKU3i]dMp^'»1diD(]icu)lIb»)nicpiJirti»Lk. n)eABPAiaaiixanbaortbtfQ(C.\\lmi\rqTcaHslbL‘ink3ctasorihi:<]Uta)ii)iili>ca)[li:anii 
pffU uvluan . ■t^uraiiLA; nJiMn . soutts. tmJcoitiaunas. 
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Competition in thf Automotive Collision Rcnair Parts Market is Good for Comumers 

To help frame this issue, I would start by asking whether you ha\ e ever been in a fender 
bender or car crash? If so, I am sorry to hear that. But whedier you knew it or not, at that time when 
you had your car repaired, you benefited from competition in the collision repair parts marketplace 
Tliis competition has existed for decades between the car companies and aflennarket companies like 
mine, Felder's Collision Parts 

To be mere specific, the collision repair pans which I am talking about are tite cosmetic, exterior 
parts of a car. such as fenders, quaner panels, bumper covers and grilles. Generally speaking, these 
parts are not structural or safety related parts designed to be part of a vehicle's collision 
management system, like reinforcement bars or bumper brackets ^ 

In the collision repair pans marketplace, tlie car companies already have captured two 
thirds of the market, w hile alternative suppliers - like my company - have about fourteen percent' 
Despite our relatively small market share, the competibon we provide is still very important to 
consumers. That's because alternatively supplied collision repair parts typically are 26 to 50 
percent less expensive than the car company parts But even if a consumer uses a more expensive 
car company part, the competitive marketplace has caused car companies to lower their collision 
part prices by an average of about 8 percent' The estimated total benefit to consumers from the 
availability of alternative parts is approximately $1 S billion per year' 

Car Companies are Using Design Patents to Eliminate Comoelilion 

Clearly, consumers benefit from lower costs thanks to compebtion from alternative 
suppliers of collision repair parts, like Felder's However, some car companies appear to have 
created a business strategy to eliminate competition and expand their already dominant share of 
the market by obtaining 14-year'' design patents on their collision pans and enforcing tliem 
against alternative suppliers. 

Beginning around 2003, several car companies began to dramatically increase the 
number of design patents they were obtaining on individual component collision pans of the 
automobiles they manufacture Obtaining design patents on these individual pans is a significant 
depanure from the car companies’ past behavior, when they may have obtained 14-year design 
patents on the overall design of their cars, but did not place much, if any, emphasis on the 


* Sbilus KqKtn.” Uisitnuicc tiistiuuc for Saiqy. Vol 35.Nu 2. Feb I9.2(K)0 See also. UtMirmice bistimtcol'l [ivJiwuv 

Safety, Slalemcui Before the pTupejty>Casuulty In.'UiraiKC Commiliee ofthe Nationat ConlineiKe of Stale ijqtisliilors, "lusliiuie 
KesitiurcUon Coflndic Crash Parts," Juh 7, In fael, tl\e ItuumitKC liisliiufe for Highway Safety ( insutule "), through 
lesitn;; uiiJ crashworthiness cvultuilions. coiLsiblisilty has found lluit gatcralK s|xakmg. cosmetic, usicrioi ports *Ntfr^c no sifety 
or Jiinicuiml I'unclion . li|hcy movly cover a car like a Ain Morcuva, Ihc Institute found that whether a co«mctic collision 
ru|Nur part Hi a car coiqxiny poit nr on altcmutivcly supfilicd port “is irrcIcYunt lo cioshworOuitcss 

^ Sidvogc pints cuinpriac Die reuiauukr of the nuukci 

* Consnmur Bald'll.^ froni a Conipetitivc Aiknnarket for Crush I'uru. K W Ikiultoi. MiCRA Cnitsulliiig &. Ucscarcli Associates. 
Ijic . 2008 

^ hi 

^Oii December 19. 2012. tlv Pafcni Law Treaties liuplcincniniioii Act was enacted iiiio law, which extends titc term 
of design patents filed aRcr December 19. 2013 lo 15 years. Howttver for tlic purpose of simplicity in this 
leslimony. all reference arc to U years. 
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interchangeable component collision parts. Included below is a chart of the cumulative number 
of crash pan design patents oivned by a number of the major car companies As you will see, 
some of the companies now have hundreds and hundreds of 14-year design patents on a wide 
variety of collision pans 

DISTURBING TREND: COLUSION REPAIR PART DESIGN PATENTS GRANTED 
Cumulative Numbers of Collision Repair Part Design Patents Granted to Major Car Companies 


— “Chrysler ♦Ford ♦C5M ♦Honda ♦Nissan •Toyota 

1200 



The number of design patents awarded to the major car companies on collision repair parts has Increased 
dramatically since the 1990s, after Congress said NO to their strategy to enact legislation providing 
copyright protection for repair parts. Note 1: The term "collision repair parts" includes bezels, bumper 
covers, deck lids, door shells, fenders, fascias, front/rear grilles, header panels, headlamps, high- 
mounted brake lights, hoods, pickup beds, pickup box sides, quarter panels, radiator supports, side 
markers, side mouldings, tailgates, taillamps, and wheel houses as defined by the Certified Automotive 
Parts Association at http://www.capacertir 1 ed. 0 fg/whatp 3 rls.asp. Note 2: Figures shown are 
cumulative. Note 3: Data based on design patents issued through December 31, 2015. 


Tlien, in 2005, despite decades of competition in the parts industry. Ford filed an 
unprecedented design patent infringement complaint at the International Trade Commission 
( ITC ) against a number of aftermarket suppliers of collision repair parts for the F 1 50 pickup 
truck The ITC ruled in favor of Ford, and an exclusion order went into place in 2007 banning 
the sale of those aftermarket parts in the United States Therefore, competition effectively was 
eliminated for those FI 50 parts - and Ford was the one and only source for the purchase of those 
FI 50 repair parts if an FI 50 owner got into a fender bender. 

I would point out that the purpo.se of the.se parts is only to restore the vehicle’s original, 
pre-accident appearance Naturally, that is what consumers demand after an accident and what 
insurance policies provide Therefore, these are “must match" parts There is no room for 
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innovation by alternative suppliers so as to avoid allegations of infringement. In fact, a number 
of state insurance laws require that alternatively supplied collision repair parts be of "like kind 
and quality” in "‘form, fit, and finish” to car company parts. 

But after Ford’s unprecedented actions at the ITC, alternative suppliers were, for the first 
time ever, in the untenable position of complying with state laws and meeting consumer demand 
while simultaneously facing allegations of design patent infringement by car companies 
Fourteen year design patents, when applied to these parts in the aftermarket, serve only to restrict 
or eliminate competition and facilitate a monopoly on cosmetic replacement parts 

Consumer groups, aftemiarket companies like Felder’s, and insurers became very 
alarmed about this disturbing development and worried about when the next shoe might drop 
That came in 2008, when Ford filed yet another design patent infringement complaint at the ITC, 
this time for a number of collision repair parts for the Ford Mustang. Ultimately, this case and 
the F 1 50 case were part of a large, exclusive settlement agreement reached in 2000 between Ford 
and one aftermarket competitor, to the exclusion of Felder's Collision Parts and all other 
aftermarket competitors 

The one aftermarket competitor who entered into this exclusive settlement reportedly 
now must pay a royalty to Ford for every Ford aftermarket part it sells. We expect those royalties 
on these aftermarket parts to be passed along to consumers, resulting in higher prices for 
consumers who use Ford aftermarket parts. And for all other aftermarket suppliers, like Felder’s, 
who were not part of the exclusive settlement with Ford, we are at risk of design patent 
infringement suits if we continue to sell the parts as we had in the past 

As a result. Ford effectively has taken the consumer benefits of a free market that existed 
for decades and. through its design patent strategy, created a duopoly — substantially diminishing 
competition in the repair parts marketplace for owners of Fords Moreover, in 2014, Chrysler 
followed suit, bringing a design patent infringement suit in federal district court against an 
aftermarket supplier of collision repair parts, a similar exclusive settlement to those in the Ford 
cases was reached with the resulting decrease of competition for Chry.sler owners and for all 
other aftemiarket competitors, like Felder's On top of this, we, presumably along ivith other 
aftemiarket companies, recently have received "cease and desist" letters from a number of car 
companies warning of our infringement liability risk if we continue to sell our parts as we had in 
the past 


In addition to the harm these actions cause consumers, the design patent strategy has been 
a huge blow to Felder's and other aftermarket competitors, especially on top of the other methods 
car companies are using to try and drive out competition One such method is CM's aptly named 
"Bump the Competition" program, which enables their dealerships to sell only CM parts — but at 
the lower aftermarket competitors’ price - and GM will reimburse the dealership for the 
difterence I did not come to Congress to complain about this program, but it does refiect tite fact 
that competition does keep downward pressure on car company parts pricing If competition 
ultimately is eliminated through the use of design patents, then there would be no such 
downward pressure. Surely, programs like “Bump the Competition" will then vanish ~ and the 
car companies will have monopoly power to price as they see fit. 
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After all has been said and done, aftermarket companies have gone out of business or will 
.soon Jobs are being lost Regrettably, Felder's is down to four employees after having had 25 at 
one point. We cannot sit and simply cross our fingers and hope that the car companies will 
simply ignore future opportunities to eliminate or diminish competition through design patent 
enforcement 

Who knows when the next design patent suit will be filed and by which car company? 

We believe this is a disturbing trend enabled by the use of design patents to eliminate 
competition — a trend Congress must stop now through enactment of the PARTS Act in order 
to preserve free market competibon -- and its attendant consumer benefits - that have existed 
for decades 

The Harmful EITecta of Eliminaline Comnetition in the Collision Renair Parti Market 

The impact of eliminating competition in the collision repair parts market would fall 
directly on consumers If competition is eliminated, the insurance industry estimates that $1 5 
billion would be added to insured automobile repair costs every year Ultimately, the higher costs 
of those repairs would be passed onto consumers in the form of higher insurance premiums’ Nor 
would the effect of eliminating competition on collision repair parts be limited to consumers' 
auto insurance costs. Consumers that pay for their own repairs out of pocket would bear these 
costs directly, or might choose to forgo repairs, leading to more rapid deterioration and 
depreciation of their vehicles. 

Higher repair costs also mean that there is an increased likelihood of a vehicle being 
declared a total loss, compelling consumers to replace the vehicle, pay off a loan that may exceed 
the value of the vehicle, and seek financing for the purchase of a replacement vehicle, all of 
which depletes savings In tough economic times like these, these kinds of added costs hurt 
consumers that much more, especially as autos age and depreciate The impact of all of these 
factors would be much greater on those low or fixed income consumers who can least afford it. 

Moreover, at a time when the average motorists keep their vehicles for 1 1 or more years, 
consiumers depend on a competitive repair parts marketplace not only for affordable, quality 
repairs, but also to the extent that, as may well be the case, the car companies no longer even sell 
certain collision parts for older model cars. 
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The PARTS Act is Good Public Policy. Carefully Balancing Inltllectuiil Pronfi'lv 
RIeIiIs and Prcscn atioii of Coniuclilion 

Last year. Chairman Issa and Representative Lofgren reintroduced the PARTS Act" in 
order to address the clear and present danger posed by car companies’ use of design patents 
to eliminate competitive choices in the aftermarket for collision repair parts The PARTS Act 
carefully balances the car companies' intellectual propeny riglits with the need to protect 
consumers by preserving competition. 

Specifically, when a part is being used “for the purpose of repair of a motor vehicle so 
as to restore [it] to its appearance as originally manufactured” the PARTS Act would 
effectively reduce from 14 years to two-and-a-half years the monopoly period during which 
the sak of alternative collision repair parts or the use of such parts would constitute an act of 
infringement of a car company’s 14-year design patent That said, under the PARTS Act, it 
would never be an act of infringement to make, test, market, or engage in pre-sale distribution 

We recognize that the overall design of a car can play a significant role in a consumers’ 
choice when buying a new car and. in the very competitive market for new car sales, car 
companies invest a lot in their overall design of a vehicle as a result While protecting 
competition in the market for collision parts, the PARTS Act would do nothing to deter car 
companies from obtaining 14-year design patents on their collision parts and enforcing them for 
up to 14 years against other car companies to prevent them from copying each another's vehicle 
designs in the new car sales market Therefore, the PARTS Act does nothing to change the 
incentive of the car companies to innovate as they continue to design their cars to compete 
against each other 

We respect the investment made by the car companies in intellectual property when 
designing their cars to create a distinctive owning and driving experience, but when a consumer 
buys a car for 535,000 in the showroom, puts the title in his pocket, and drives it off the lot, it is 
his property, and he has compensated the car company for the overall design and manufacture of 
die car American consumers should not be forced to pay a monopoly price on a part such as a 
fender or a quarter panel whenever it has been damaged in an unexpected accident and needs 
repair Yet Americans will find tliemselves unknowingly in just this situation as car companies 
enforce their design patents on collision repair parts against alternative suppliers - unless 
Congress enacts the PARTS Act Tlie PARTS Act addresses the problem in a properly balanced 
manner that is similar to how a number of European countries'' and Australia have confronted 
identical concerns regarding the preservation of competition for collision repair parts 

The cost of car ownership is already significant and Americans are increasingly dollar 
conscious in these tough economic times. We believe it is in the public interest to ensure that U S 


" tlic PARTS Act was intioduceU in the previous two Congresses and is suiiilar to Icgislatiuit that Rep l-orgrat 
introduced in the 1 1 1*** Congress, H R 3(I5V, Uie*'Accew to Repair Parts Act" 


^ llnly. Belgium. Hungiri. Ireland. Latvia, llic Netherlands. Poland. Spain, and tile U.K. 
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patent law does not eliminate a place in the market for less expensive, but perfectly functional 
alternative collision repair parts The PARTS Act does not mandate the use of alternative collision 
repair parts, nor does it have the government facilitating new entry' in the marketplace Rather, the 
legislation would simply preserve the existing competition that exists in the collision repair parts 

Conclusion 


We are not here today to advocate for the use of one type of part over another, but we are 
here in support of a measure that we believe would clearly benefit consumers regardless of their 
choice. .At its core, this is a consumer issue The costs of auto body repair are bom by all 
consumers who drive, either reflected in their insurance costs, or directly when they pay for 
repairs themselves 

In short, we believe that the P.ARTS Act will preserve competition in llie market for 
collision repair parts and benefit consumers by helping to keep the cost of car ownership as low as 
possible 

Again, I want to thank you again for holding this important hearing and thank Chaimtan 
Issa and Representabves Lofgren, Sensenbrenner, Cohen, Farenthold, Johnson. Jackson-Lee and 
Cicilline for their support for, and continued leadership on, the PARTS Act We urge the 
Subcommittee to move the legislation forward tliis year Consumers deserve it 
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Mr. ISSA. Thank you. Mr. Risley. 

TESTIMONY OF DAN RISLEY, PRESIDENT, 
AUTOMOTIVE SERVICE ASSOCIATION 

Mr. Risley. Good afternoon, Mr. Chairman, and Members of the 
Subcommittee. My name is Dan Risley. 

Mr. IssA. We are going to need you just a little closer to the 
microphone. 

Mr. Risley. Closer to the microphone. 

Mr. IsSA. Thank you. 

Mr. Risley. My name is Dan Risley, and I am the president of 
the Automotive Service Association, and I am here today rep- 
resenting our association. ASA is the largest not-for-profit trade as- 
sociation of its kind, dedicated to and governed by automotive serv- 
ice and collision repair professionals. ASA serves an international 
membership base and includes numerous affiliate state and chap- 
ter groups from both the collision and mechanical repair segments 
of the automotive service industry. Prior to ASA, I worked at a 
family-owned collision repair facility, served as the executive direc- 
tor of another automotive association, as well as spent a number 
of years at Allstate Insurance Company. ASA has a long history of 
working with insurance companies, and ensuring our customers the 
best possible repair experience after an accident. ASA is supportive 
of insured direct repair programs, provided the vehicle owner has 
a choice and is properly informed of it. Many of our leaders serve 
on direct program repair advisory boards of State and national in- 
surance companies, including myself. 

Many years ago, I participated on a top three insurance carrier’s 
advisory panel. Although we work closely with insurers, we are 
mindful that our customers’ vehicles are our first priority, and that 
these vehicles must be safely and properly repaired. We do have 
concerns when some insurers insist on repairs that are simply 
cheaper and quicker without regard to quality and safety. This is 
not to imply that all insurance carriers are the same. There is a 
difference between standard and non-standard. That is why my 
board of directors, made up of repair shop owners from across the 
U.S., wanted to meet to testify here today before you. 

The automobile is the second most expensive purchase made by 
Americans. Although the automobile is a major part of most Ameri- 
cans’ daily lives, few vehicle owners know much about collision re- 
pair. After an accident, other than contacting law enforcement or 
other emergency personnel, the vehicle owner contacts their insur- 
ance company for help and direction. Unfortunately, very few con- 
sumers have any knowledge about the types of crash parts used to 
repair their vehicles, and there are numerous parts choices in the 
marketplace, such as original equipment manufacturer parts, cer- 
tified and non-certified aftermarket parts, remanufactured, and re- 
cycled. The fundamental language used in this bill would system- 
atically validate any and all aftermarket parts to be the equivalent 
of an OEM part. In section 2 of the bill it states, “So as to restore 
such vehicle to its appearance as originally manufactured.” This is 
impossible unless, of course, there is a standard by which all the 
aftermarket parts companies are required to meet. We have several 
standard settings parts certifiers in the marketplace today, CAPA 
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being one, and NSF being another, and it is supported and en- 
dorsed, recognized by the industry, both collision and insurers. 

CAPA was created in the 1980’s because there was no standard. 
There were no requirements, no monitoring of aftermarket parts. 
It was the equivalent of the wild, wild West. Having worked in a 
family-owned collision repair facility, I can assure you that we or- 
dered, and I have personally installed, many parts in the early ’80’s 
when CAPA did not exist. These parts that were deemed to be 
OEM equivalent were later deemed to be inferior in terms of fit 
and function. Although an aftermarket part looks the same as an 
OEM, it does not mean it is the equivalent of an OEM-quality part. 
It does not mean that the part has the same corrosion resistance, 
metallurgical properties, or that it will perform the same in a sub- 
sequent accident, similar to how an OEM would perform. Certifi- 
cation helps to eliminate or narrow those gaps. Although parts cer- 
tification is not perfect, it does positively impact parts quality. I 
have spent several years chairing a Committee, working with the 
Taiwanese aftermarket parts manufacturers as well as their gov- 
ernment. One of the biggest challenges for the Taiwanese was the 
U.S. marketplace and balancing the cost versus quality. The fact 
is, certified parts do cost more to produce. Certification not only is 
important but critical to this debate. 

tinder the current language in H.R. 1057, providing a faster, less 
expensive path for aftermarket crash parts manufacturers to put 
non-certified parts in the marketplace will both harm both con- 
sumers and small businesses. It has been proven through many 
years of collision repair’s trial and error that the vast majority of 
non-certified parts are inferior in many aspects, not only to the 
OEM, but also to the equivalent, certified aftermarket part. 
Aftermarket crash parts manufacturers will manufacture parts to 
achieve the lowest cost in an effort to sell the parts inexpensively 
to distributors in the U.S. demanding a low-cost basis. I have per- 
sonally witnessed aftermarket parts, non-certified, that did not 
have holes where there are supposed to be holes to fasten it to the 
vehicle. I have personally witnessed parts that have additional 
holes, where there was not supposed to be any to fasten it to the 
vehicle. I have witnessed parts that were not of the same metallur- 
gical thickness, parts that were significantly lighter, and prone to 
dent, missing brackets, missing headlamp parts, wrong color, im- 
proper reflective properties. When parts do not fit or there are 
other issues, collision shops have to return the parts to the dis- 
tributor. These returns add cost to the collision repair process as 
well as delay the repair. 

Whether it is legislation being discussed today or in mandates 
that insurers place on collision parts facilities such as where to buy 
parts, insurers will argue that these initiatives lower premium 
costs. We do not see where these parts savings are passed onto con- 
sumers. It is a good soundbite, but the consumer will continue to 
be the loser in this equation. 

I want to leave you with a few key points. Number one, a free 
and open marketplace does not entail enacting a law that states 
aftermarket parts are equal to OEM. This should be decided by the 
people actually purchasing the parts. Competition is good. There is 
a need for alternative parts such as certified aftermarket parts, re- 
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cycled, remanufactured, used. Legislating competition so that Com- 
pany X and Y are equal is similar to legislating that Walmart 
shirts are similar to something you might see at Macy’s just be- 
cause it looked the same online in a picture. You may hear or have 
heard testimony here today about these parts being cosmetic. I can 
assure you, a hood is not a cosmetic part. A hood is designed to 
crumple. In the event that the hood should fail to crumple, the 
hood is going to be pushed into the windshield and into the occu- 
pants. If it does not fold like an accordion — I am going to close it 
up. We ask the Committee to consider the implication this legisla- 
tion will have on the consumer and small business. We ask the 
subcommittee to oppose the PARTS Act. I appreciate the oppor- 
tunity to testify before the Committee today, and thank you very 
much for your time. 

[The prepared statement of Mr. Risley follows:] 
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Good Afternoon Mr. Chairman and Members of the Subcommittee. My name is Dan 
Risley. I am President of the Automotive Service Association (ASA) and I am here today 
representing our association. ASA is the largest not-for-profit trade association of its kind 
dedicated to and governed by independent automotive service and repair professionals. ASA 
serves an international membership base that includes numerous affiliate, state and chapter 
groups from both the collision and mechanical repair segments of the automotive service 
industry. Prior to ASA, I was involved in a family-owned collision repair facility, served as the 
executive director of another automotive association and spent a number of years at Allstate 
Insurance Company. 

ASA has a long history of working with insurance companies in ensuring our customers 
the best possible repair experience following an accident. ASA is supportive of insurer direct 
repair programs (DRP) that are open and fairto both vehicle owners and collision repairers. 
Many of our leaders serve on DRP advisory boards of state and national insurance companies. 

Although we work closely with insurers as part of direct repair programs, we are mindful 
that our customer's vehicles are our first priority and that these vehicles must be safe and 
satisfactory to the consumer when they leave our repair shops. We do have concerns when 
some insurers insist on repairs that are simply "cheaper and quicker" without regard to quality 
and safety. This is why my Board of Directors, made up of repair shop owners from across the 
U.S., wanted me to testify before this Subcommittee today. 

The automobile is the second most expensive purchase made by most Americans. 
Although the automobile is a major part of most Americans' daily lives, few vehicle owners 
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have much knowledge about automotive repair. This is particularly true relative to collision 
repair. After an accident, other than contacting law enforcement or other emergency 
personnel, the vehicle owner contacts their insurance company. Depending on state laws, 
consumers are advised about repair facilities by insurers or they may have some familiarity with 
repair shops or they search the Internet. It’s at this point that vehicle owners lose control. 

Very few consumers have any knowledge about the types of crash parts used to repair their 
vehicles as there are numerous crash parts choices in the marketplace such as Original 
Equipment Manufacturer parts (OEM), aftermarket crash parts and recycled crash parts. 

The fundamental language used in this bill would systemically validate any and all 
aftermarket parts to be equal to an OEM part. In Section 2 of the bill it states, "so as to restore 
such vehicle to its appearance as originally manufactured.” This is impossible unless there is a 
standard to which all of the aftermarket parts are required to meet. We have a standard 
recognized by many in the industry, the Certified Aftermarket Parts Association (CAPA), CAPA 
was created because there was no standard, no requirements, no monitoring of aftermarket 
crash parts manufacturers. 

Having worked in a family owned collision repair facility, I can assure you that we 
ordered many aftermarket crash parts that at times appeared like an OEM equivalent but these 
same parts were later determined to be inferior in terms of fit and function. Although an 
aftermarket crash part looks the same as an OEM part, it certainly does not always mean that 
the part is equal in quality to an OEM part. Even if the part looks similar and fits properly, that 
does not mean it will perform in a similar manner if involved in a collision. It does not mean 
that the part has the same corrosion resistance or metallurgical properties as an OEM part. 
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Although the CAPA system is not perfect, it does positively impact the quality of certified 
aftermarket parts. I spent several years chairing an industry committee that worked with the 
Taiwanese aftermarket parts manufacturers and their government. One of the biggest 
challenges that the Taiwanese manufacturers faced was the U.S. marketplace for certified 
versus non-certified parts. These Taiwanese manufacturers provide both certified and non- 
certified parts to U.S. collision repair distributors and shops. Because certified parts cost more 
to produce, they have to be closely monitored to ensure that quality is not compromised to 
reduce price. Certification is very important to this debate. Unfortunately, only a small 
percentage of aftermarket crash parts are CAPA certified despite CAPA being established in 
1987. There are additional unregulated, self-certification and other programs in the 
marketplace, but this has not solved the parts quality concern for collision repairers who are on 
the front line and know far more about the part being placed on the consumer's vehicle than 
most consumers. 

In the past, ASA has attempted to get the National Highway Transportation Safety 
Administration (NHTSA) interested in aftermarket crash parts. This effort has not been 
successful. Despite the problems with airbags, brakes, etc., collision repair and the parts used 
in those repairs remains largely unregulated. In most cases, it really is up to the insurance 
company as to the type parts used in the repair and what quality of repair is acceptable. This is 
not always the case but certainly applies in the majority of collision repairs, A number of years 
ago, ASA invited NHTSA professional staff to review OEM and aftermarket crash parts at a 
collision repair facility in the Washington, D.C. area. After noting the obvious physical 
differences in these OEM and aftermarket crash parts, NHTSA explained that they were only 
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interested in aftermarket crash parts if there was a proven history of safety concerns, NHTSA 
does not inspect or certify aftermarket crash parts or regulate aftermarket crash parts 
certification programs. 

According to a Government Accountability Office (GAO) report requested by Congress 
entitled "Motor Vehicle Safety: NHTSA’s Ability to Detect and Recall Defective Replacement 
Crash Parts Is Limited," the report noted: 


NHTSA has broad authority to set safety standards for aftermarket crash 
parts. The Motor Vehicle Safety Act provides NHTSA with the authority to 
prescribe safety standards for new motor vehicles and new motor vehicle 
equipment sold in interstate commerce— a category that includes 
aftermarket crash parts. Although NHTSA has the authority to regulate 
aftermarket crash parts, it has not determined that these parts pose a 
significant safety concern and therefore has not developed safety standards 
for them. 


Under the current language in H.R. 1057, providing a faster, less expensive path for 
aftermarket crash parts manufacturers to put non-certified parts in the marketplace will harm 
both consumers and small businesses. It has been proven through many years of collision 
repairers' trial and error, that the majority of the non-certified parts are inferior in many 
aspects. The aftermarket crash parts manufacturers will manufacture parts to achieve the 
lowest cost basis in an effort to sell parts inexpensively to unknowing consumers. I've 
personally witnessed non-certified parts that were missing holes to fasten the part to the 
vehicle, holes to fasten the part to the vehicle where there wasn't supposed to be a hole, parts 
that were made of metals and thicknesses that made the aftermarket part significantly lighter 
and prone to dent, brackets missing, the headlamp was the wrong color, didn't have the proper 
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reflective properties, etc. When parts don't fit or there are other issues, collision shops have to 
return the parts to the distributor. These returns add costs to the repair process as well as delay 
the repair. 

Whether it's this legislation being discussed today or mandates that insurers place on 
collision repair facilities such as where to buy parts, etc., insurers will argue that these 
initiatives lower premium costs. We don't see where these parts savings are passed on to 
consumers. It's a good sound bite but the consumer will continue to be the loser if this 
legislation becomes law. This legislation is not about consumers or small businesses. It is about 
an auto industry debate between aftermarket crash parts manufacturers, supported and 
encouraged by insurers, who want cheaper parts, risking quality and safety, in the marketplace 
and OEM's that want to protect their intellectual property. If this bill becomes law, costs will go 
down for aftermarket crash parts manufacturers because they will not be required to make the 
necessary investments in engineering, tooling and materials. Many aftermarket parts 
manufacturers are capable of reverse engineering an OEM part and creating a quality part but 
without management and oversight, the consumer will likely continue to receive a poor quality, 
inferior part. 

We ask the Committee to consider the implications this legislation will have on the 
consumer and small businesses. We ask the Subcommittee to oppose the PARTS Act. I 
appreciate the opportunity to testify before the Committee today. Thank you. 
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Mr. IssA. I thank you. We have a number of Members that have 
to go to the floor, so what I am going to do is I am going to take 
the liberty of, without objection, calling on Members that must 
leave for the floor out of order. If anyone objects, please let me 
know. Otherwise, I am going to try to accommodate Members that 
I know have to leave. With that, I will go to my Ranking Member, 
Mr. Nadler, first. 

Mr. Nadler. Thank you, and I appreciate this. I do have to go 
to the floor to debate an amendment shortly. Mr. Gillis, what is the 
rationale for singling out just the auto parts industry for special 
treatment under the patent laws, and do you worry about the 
precedent that this bill would set by limiting patent protection for 
one narrow category of items? 

Mr. Gillis. Yes, that is a possibility. I think that overall there 
are probably a number of industry areas that could use this type 
of repair clause for manufacturers. 

Mr. Nadler. What is the rationale for singling out this industry? 

Mr. Gillis. Well, at this point right now, it is one of the most 
expensive items that consumers experience on a day-to-day basis. 
When you back into a pole and it costs you $3,000 or $4,000. 

Mr. Nadler. It is very expensive. That is the rationale. And the 
other rationales? 

Mr. Gillis. That is right. Expense is the key rationale. 

Mr. Nadler. Okay, and why now? Why not 20 years ago, or, I 
mean, why are we seeing this now? 

Mr. Gillis. Well, 20 years ago, the car companies came before 
Congress, and Congress said, “No,” so thankfully, to Representative 
Issa and Representative Lofgren, we have raised this issue again. 

Mr. Nadler. But they have not changed? In other words, I 
thought you said that there was a change recently. 

Mr. Gillis. Yes. As you see from that chart over there, there is 
an exponential increase in the number of parts that are being de- 
signed patent by the car companies. 

Mr. Nadler. But the change in the behavior of the auto compa- 
nies in exercising these patents. 

Mr. Gillis. Exactly. 

Mr. Nadler. And what sort of protections are in place or should 
be in place to ensure the quality and safety of generic repair parts? 

Mr. Gillis. Well, first and foremost, the parts should be certified 
to be functionally equivalent to the car company brand parts. 

Mr. Nadler. Certified by whom? 

Mr. Gillis. Well, there is at least one agency that I am familiar 
with called the Certified Automotive Parts Association. It has been 
around since 1987, and in the interests of full disclosure, I am the 
executive director of that nonprofit group. 

Mr. Nadler. Okay. Thank you. Ms. Burris, I am sorry. We have 
heard about the potential threat to safety that generic repair parts 
may pose. Can you point to any studies that document that there 
are in fact such risks? 

Ms. Burris. Well, I believe there were some studies pointed out 
in a written statement that I submitted. I have also gathered infor- 
mation from the automotive companies that, for example, a bumper 
and the material that it is made out of is designed to absorb energy 
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from a crash, and in one specific instance there was a design with 
I believe some continuous glass fibers in the bumper. 

Mr. Nadler. That is one specific. 

Ms. Burris. Yeah. 

Mr. Nadler. Is there data to show the generic parts involved in 
accidents have a greater rate than parts made by the manufactur- 
ers? 

Ms. Burris. Yes. 

Mr. Nadler. There is? 

Ms. Burris. Yes, and as a matter of fact, there are reports in my 
written statement, and I would be glad to follow up with additional 
reports. 

Mr. Nadler. Okay, and according to estimates referred today, 
auto manufacturers control more than 70 percent of the market for 
repair parts. If the industry continues to enforce these design pat- 
ents against generic parts, it could achieve a near-monopoly. With- 
out competition, how can consumers be sure they are receiving a 
fair price for these products, if we are not to pass this bill? 

Ms. Burris. Well, there are options for the consumers. The con- 
sumers can use refurbished parts. They can repair the parts. There 
are a lot of technologies you can use to repair. You can also make 
the design look different. 

Mr. Nadler. All right. Let me ask one last question. Under cur- 
rent law, design patents and auto repair parts receive 14 years of 
protection against infringement. Most consumers do not own their 
cars for that long. Does this not effectively provide car companies 
a lifetime protection against competition for repair parts in most 
instances, and if this bill, if 30 months is too short, I think some- 
body said 30 months is too — I think you said. 

Ms. Burris. Yes. 

Mr. Nadler. It does not go into effect right away, is there some 
other period greater than 30 months but less than 14 years that 
might be a fair solution, and how would you determine that? 

Ms. Burris. Well, my concern with reducing it to any term below 
14 years is, what other exceptions are going to be made for other 
industries? That is what I worry about. 

Mr. Nadler. Okay, I understand that generic argument. I made 
it myself, but talking about design patents, one argument you 
made was that — I mean, there are two things here. One, people do 
not own cars for 14 years, and that would seem to argue against 
the 14-year patent, and two, you said that — I should not say no- 
body owns a car for 14 years. My father did, but most people do 
not. 

Ms. Burris. I do. 

Mr. Nadler. But that is number one, and number two, you 
pointed out that under this bill, it does not go into effect right 
away, that is 30 months after. 

Ms. Burris. It is retroactive. 

Mr. Nadler. Okay. Would there be a different period longer than 
30 months but under 14 years that might be a more fair resolu- 
tion? 

Ms. Burris. Yeah, I think that is a question that the automotive 
companies should try to answer. From a legal policy standpoint, I 
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would not, I do not, again I worry about what that would do in 
other areas. 

Mr. Nadler. So your basic argument is uniformity of the patent 
law? 

Ms. Burris. Pardon me? 

Mr. Nadler. Your basic argument is uniformity across different 
areas of the patent law? 

Ms. Burris. Right, because as soon as you make an exception, 
right? 

Mr. Nadler. Got it. Thank you. I thank the Chairman for allow- 
ing me to question out of order. 

Mr. ISSA. I very much thank you for your comments and input. 
At this time, I would like to ask unanimous consent that the fol- 
lowing documents be placed in the record. The statement by Robert 
L. Lyon, president and CEO of Rockingham Group, and others. 
Without objections, so ordered. And a second document, 
“Aftermarket Shock: The High Cost of Auto Parts Protectionism,” 
by Brian Garst, 2016. Without objection, so ordered. Additionally, 
I will ask that design patent number 352685, dated 1994, and de- 
sign patent 345317, March 22, 1994, be placed in the record, and 
I will note I was the designer of those and may just choose to ask 
questions on that. And with that, I would like to go to Mr. Collins, 
who also has to go to the floor. 

[The material referred to follows:] 
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House Judiciary Committee, Subcommittee on Courts, Intellectual Property, and the internet. 

Hearing on 

H.R. 1057: the "Promoting Automotive Repair, Trade and Sales Act of 2015" or the "PARTS Act" 

On behalf of the Rockingham Group - a regional property/casualty company located in Harrisonburg, 

VA, which offers insurance on private passenger autos - the National Association of Mutual Insurance 
Companies (NAMIC), and the Property Casualty Insurers Association of America (PCI), I thank you for the 
opportunity to express our views on HR 1057. the ""Promoting Automotive Repair, T rade and Sales Act 
of 2015" or the "PARTS Act". 


NAMIC and PCI are also a members of the Quality Parts Coalition (QPC), which represents the interests 
of the automotive collision parts industry, the insurance industry, seniors, and consumers. 

We commend you for holding this important hearing and thank you and your staff for this opportunity 
to testify in support of the PARTS Act. Also, we applaud Representatives Issa and lofgren for their 
bipartisan leadership in sponsoring the PARTS Act and its predecessors in previous legislative sessions. 

Background and Benefits of Competition in the Automotive Collision Repair Parts Market : 

More likely than not, you, a family member or someone you know has been involved in an auto accident 
where the car was damaged and in need of repairs. Having your vehicle out of commission is never a 
pleasant experience. But even though It may not have been apparent from the repair bill, you benefited 
from competition in the collision repair parts marketplace: competition that has existed for decades 
between car companies and alternative suppliers of such parts. 

Generally speaking, these competitively sourced parts are not structural or safety-related parts designed 
to be part of a vehicle's collision management system, like reinforcement bars or bumper brackets. ’ 
Instead they are the cosmetic, exterior parts of an automobile that typically get damaged in an auto 
accident or fender bender, such as fenders, quarter panels, bumper covers, grilles, and other similar 
parts. 


' "'Siaiu-s Report,” Insumncc rorllt^huay Safety, Vol. 15, No. 2,Tch IV, 21101). Sec also, insurance 

Institute of Highway Safely, Sialcmcnl Hclbrclhe Property -Casually Insurance Committee of the National 
Conlcrence of Stale Lcgislalurs, "btstiliUc Research on Cosmetic Crash Purls," .Inly 7, 2(X)5. In fuel, the Insurance 
Institute for lliglnvay Safety (''liisliliite' ), thiongh citisli testing utid crushwortiuiiess evaliialKtns uonsi.'klentlv lni.s 
found that generally speaking, cosmetic, cxicnor pan.s 'serw no solcty or slnicturai function |l |hcy mervly 
covci u car like a sbn " Moreover, the In-stilulc has found (hut w hether o cosinclic colti.sion repair part is a ear 
company part or an allemaiivcly supplied part "b inelcvant to ct osh\v».utJ)incss ** Id 
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It is worth noting that the car companies already supply over GO percent of the parts used in collision 
repair, while competitive alternative suppliers have (ess than IS percent.’ However, despite the 
alternative suppliers' relatively small market share, the competition they provide is still very important 
to consumers. Thaf s because alternatively-supplied collision repair parts typically are 26% to S0% less 
expensive than the car company parts. Even if a more expensive car company part is used, the existence 
of competition has been shown to cause car companies to lower their parts' prices by an average of 
about 8%.^ The estimated total benefit to consumers from the availability of competitive alternatives is 
approximately $1.5 billion^ a year in insurance costs atone. 

Design Patertts Are Being Used to Eliminate Competition ; 

Clearly, consumers benefit from the lower costs created by the competition from alternative suppliers of 
collision repair parts. However, some car manufacturers appear to have adopted a business strategy to 
eliminate competition and expand their already dominant share of the market by obtaining 14-year 
design patents on their collision parts and using the threat of enforcement against alternative suppliers. 
Beginning around 2003, several car manufacturers began to dramatically increase the number of design 
patents they were obtaining on individual component collision parts of the automobiles they 
manufacture. Obtaining design patents on these individual parts is a significant departure from the car 
companies' past behavior, when they may have obtained 14-year design patents on the overall design of 
their cars, but did not place much, if any, emphasis on the component collision parts. Below is a chart 
on the cumulative number of crash part design patents owned by a number of the major auto 
manufacturers. As you will see, some of the companies now have nearly one thousand 14-yedr design 
patents on a wide variety of collision parts that effectively restrain trade and competition. 


^Chrysler '^Ford '•-GM Honda ---Nissan ---Toyota 

lUVAJ 1 

« 800 

1 600 ! 
t 400 
« 200 

0 

1 






990 1992 1994 1996 1998 2000 2002 2004 2006 2008 2010 2012 2014 


' According to Milclvtl. IntciiBtiioital. aficnnarkci puns represent 14 percent of tic total cosmetic crasli |xnis 
nmiket. Ill coniinsl. OEM nnd oiIkt pans Tcprcscni 85 percent of ilic total crasli pans imrkct. 

’ Con.siintcr Benefits rioni a Compeliuve Adcnnarkct for Crash Pans . R W BouJica MiCRA Consulting A 
Research Associates. Inc . 2(K)8. 

'AAeriusukct Pans A SI 5 Billion Bcncnt for Cousiiniers PropertN and Casualu ftisurcni Assoctaboii of Amcnco. 
/amian 2U1.3 




53 


Since 2005, some car manufacturers have pursued infringement actions, both at the International Trade 
Commission (ITC) and in the courts. In each case, the car manufacturer reached a settlement with one 
alternative supplier, granting an exclusive distribution license for those patented parts. While these 
settlements allow a competitive product to be available, they also have a limiting effect on competition, 
and of course, there is nothing that prevents any of these car companies holding these design patents 
from pursuing an infringement action in the future. Therefore, despite the temporary settlements, we 
cannot assume that the car companies will simply ignore future opportunities to exploit their design 
patents and wipe out competition. Faced with these realities. Congress must act now, before it is too 
late. 

Consumers Would Bear the Harmful Effects of Eliminating Competition on Collision Repair Parts ; 

There is no question that consumers would bear the economic burden of eliminating competition in the 
collision repair parts market. If competition Is eliminated, the insurance industry estimates that $1.5 
billion would be added to insured automobile repair costs every year. Ultimately, the higher costs of 
those repairs would be passed on to consumers in the form of higher insurance premiums.^ 

But the impact of reduced competition on collision repair parts would not be limited to consumers' auto 
insurance costs. Consumers that pay for their own repairs out of pocket would bear these costs directly, 
or might be forced to make the dangerous choice to forgo repairs, at best leading to more rapid 
deterioration and depreciation of their vehicles. Higher repair costs also mean that there is an increased 
likelihood of a vehicle being declared a total loss. This leaves the vehicle owner either to replace the 
vehicle, pay off a loan that may exceed the value of the vehicle, or seek financing for the purchase of a 
replacement vehicle, all of which depletes savings. 

It is also important to consider that the average vehicle on the road today in the United States is over 11 
years old, three years less than the 14-vear enforcement period. Design patents on parts discourage 
competition by reducing the size of the market for alternative parts, making it far less likely that a 
competitive part would ever be brought to market. 

No matter their economic circumstances, consumers are Injured by these additional costs. But the 
impact is greatest on those low- or fixed-income consumers who can least afford it. 

The PARTS Act is Good Public Policy. Carefully Balancing Intellectual Property Rights and Consumer 
Benefit ; 

In February of this year, Representatives Issa and Lofgren re-introduced the PARTS Act^ in order to 
address the clear and present danger posed by car companies' use of design patents to eliminate 
competitive choice in the aftermarket for collision repair parts. The PARTS Act carefully balances the car 
companies' intellectual property rights with the need to protect consumers by preserving competition 
which has existed for decades. 


Aftermarket Pails; A $1.5 Billion Benefit for Consumers; Propcit>' and Casualty Insurers Association of America, 
January 2013. 

* The PARTS Act is similar to legislation tliat Rep. Lofgren introduced in the 1 1 1th Congress, H R. 3059, the 
"Access to Repair Paits Act. 
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Specifically, when a part is being used "for the purpose of repair of a motor vehicle so as to restore [it] 
to its appearance as originally manufactured" the PARTS Act would effectively reduce the monopoly 
period from 14 years to 2.5 years. 

The PARTS Act also recognizes that car manufacturers invest a lot in their design of a vehicle and does 
nothing to deter car companies from protecting their intellectual property by allowing them to obtain 
14-year design patents on their collision parts and enforce them for up to 14 years against other car 
companies to prevent copying each another's vehicle designs in the new car sales market. Therefore, 
the PARTS Act does nothing to change the incentive of the car companies to continue to innovate and 
design their cars to compete against each other. 

While the PARTS Act respects investment made by the car companies in intellectual property when 
designing their cars, when a consumer buys a car for $35,000 or more, puts the title in her pocket, and 
drives it off the lot, it is her property, and the car manufacturer has already been compensated for that 
investment. American consumers should not be forced to pay a monopoly price on a part such as a 
fender or a quarter panel whenever it has been damaged in an accident and needs repair. Yet 
consumers will find themselves burdened with higher costs and fewer alternatives as car manufacturers 
enforce their design patents on collision repair parts against alternative suppliers - unless Congress 
enacts the PARTS Act. The PARTS Act addresses the problem in a manner that is similar to how many 
countries in Europe and Australia have confronted identical concerns regarding the preservation of 
competition for collision repair parts, which was by passing legislation very similar to the PARTS Act. 

The cost of car ownership is already significant and growing and Americans are increasingly dollar 
conscious. We believe it is in the public interest to ensure that U.S. patent law does not shut out from 
competition more affordable competitive collision repair parts. The PARTS Act does not mandate the 
use of alternative collision repair parts, nor does it have the government facilitating new entry in the 
marketplace. Rather, the legislation would simply preserve the place in the market for competition in 
the sale of collision repair parts that has existed and benefited consumers for decades. 

Conclusion ; 

At its core, this is a consumer issue; the costs of auto body repair are borne by consumers, either 
reflected in their insurance costs, or directly when they pay for repairs out of their own pockets. The 
PARTS Act will preserve competition in the market for collision repair parts and benefit consumers. On 
behalf of NAMIC and PCI members, I thank you again for holding this important hearing and thank 
Representatives Issa and Lofgren for their continued leadership on the PARTS Act. 
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Executive Summary 

Robust, competitive markets provide tremendous consumer 
benefits. In the market for collision repair parts the primary - but 
by no means only - benefit comes in the form of lower insurance 
premiums. Yet major auto companies have long sought ways to 
encumber competition in the collision parts aftermarket. Most 
recently they have turned to the International Trade Commission to 
sanction a novel use of design patents on individual repair parts to 
shut out aftermarket competition altogether. This represents a 
departure from the historic use of design patents to prevent 
infringement from other manufacturers on an automobile's overall 
design. 

The resulting restrictions threaten consumer welfare and the 
competitive health of the market. This paper explores the policy 
implications of the changing use of design patents and considers an 
alternative approach adopted by other nations that provides a 
modified 30-month design protection window for collision parts in 
order to more appropriately balance the goal of promoting 
innovation with the interests of consumers. 


Brian Garst is Director of Policy and Communications at the Center for Freedom and Prosperity 
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Introduction 

Despite a rash of stories pronouncing the end of the era of the car, Americans continue to 
prefer the automobile as their primary means of transportation, and U S. auto production is 
nearing all-time highs. Americans have not fully shaken off the effects of the recession, however, 
and recent trends in the manufacture and sale of aftermarket collision auto parts would only 
further put them in a financial squeeze. 

Aftermarket auto parts are those sold in the secondary market, which consists of 
replacement or accessory parts produced by either the original equipment manufacturers (OEM) 
or alternative suppliers. This has historically been a competitive market, but a recent change in 
the use of design patents is threatening to restrict competition in collision repair parts - cosmetic, 
exterior parts that most typically get damaged in an accident. “Aftermarket parts” hereafter will 
refer exclusively to non-OEM parts, as the focus of this paper is the impact of alternative, non- 
branded suppliers on the market for collision replacement pans, their benefits for consumers, and 
certain regulatory and policy issues impacting their manufacture and sale. 


1 
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The Aftermarket Parts Industry 

Aftermarket parts account for about 14 percent of the collision parts market. Significant 
recent growth occurred prior to 20 1 0, after which it largely leveled off.' The percentage of 
repairable vehicle appraisals including at least one aftermarket part grew considerably over a 
similar stretch, up from 39 percent in 2009 to 50 percent in 2013, where it also plateaued.* While 
the halt in growth is attributable in part to the rebound in new vehicle sales from recession- 
induced lows, policy and regulatory changes restricting competition have also played a role. 


Aftermarket Competition Benefits Consumers 

A competitive secondary market benefits consumers by reducing the average price of 
collision and other repair parts. Aftermarket parts compete with OEM brands to provide 
consumers with greater choice for replacement parts. They can cost between 26-50 percent less 
than OEM parts.’ 

Competitive pressure from aftermarket parts suppliers control the cost of OEM parts as 
well. When automakers monopolized the replacement parts market prior to the mid- 1 970's, they 
enjoyed up to an 800 percent markup on parts sales.'' Facing competition from aftermarket parts 
has brought prices down, with the overall estimated benefit to consumers to be $1.5 billion per 
year.’ OEMs also sometimes provide price matching in order to compete with aftermarket 


1 “Crash Course 2015.” CCC iTitoniialion Services, Inc. lillp://w\vw.cccis.coin/\vp-cOTUcTU/uploads/2()15/03/Crash- 
Coursc-2()15 FINAL.pdr. 

2 Ibid. 

.3 Slalcnicnl of Property Casually Insurers Association of America. House Judiciary Coniniillcc. March 22. 2010. 

hllp://palcnllyo.coin/mcdia/docs/2010/03/pci_2()rinal_2()lcstimony_20on_2()hr_20305y_2().3_2d22_2dl0.pdr. 

4 See Matthew W. Rearden, “OEM or non-OEM Automobile Replacement Parts: The Solution to,4verv v: State 
Farm" Florida Slalc University Law Review. Vol. 2K, No. 2, Wiulcr2001. 

.5 Frederick R. Warren-Boulton and Daniel E. Hjiar, “Estimation of Benefits to Consumers from Competition in tire 
Market for Automotive Parts, “ Microeconomic Consulting & Research Associates, Inc., wuwv.rnicradc.com. 
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suppliers, and continue to search for new strategies to offer competitive prices. The secondary 
market remains attractive to OEMs, however, and to put in perspective the high cost of an OEM- 
monopoly market, a 1999 study found that rebuilding a $23,263 Toyota Camry LE using only 
OEM parts from Toyota would cost $101,355.’ A more recent 2013 Ford Escape would likewise 
cost $1 10,000 by the price of OEM parts alone before labor and other costs are factored in.® 

Critics contend that aftennarket parts are not only cheaper in price but also in quality, and 
that they pose a greater safety risk. Like any market, there are products of varying degrees of 
quality, but tests frequently show aftermarket parts meeting reasonable safety standards.’ Often 
times the only difference between an OEM and aftermarket part is the distributor. Automobile 
manufacturers may not fabricate the part themselves, but instead sometimes subcontract with an 
independent manufacturer. Some of the same subcontractors also manufacture non-OEM, 
aftermarket parts.'°When it comes to collision parts, however, the question of safety is a red- 
herring. The Insurance Institute for Highway Safety says cosmetic, exterior parts “serve no safety 
or structural function,” and that whether a collision repair part is produced by an aftermarket 
supplier or an OEM “is irrelevant to crashworthiness.”" 


6 See Mike Colias and Ricliard Tniett, “GM prepares to fight aftermarket lepair pans.” Automotive News. August 
3, 2015. hup;//\v\v\v.aulOTic\vs.coTn/arliclc/2()150X().l/RETAIL05/.108().iy959/gm-prcparcs-to-righl-ancntiarkcl- 
repair-parts. 

7 Amanda Levin, "OEM Aulo Parts Overpriced. Ins. Sltidy Says,” Property Casualty .360. September 10, 1999. 
ht(p://\v\v\v.propertyeasuatly 360. eom/1 999/09/1 0/oein-aulo-paris-overpriccd-ins-study-says. 

S Data rrom LKQ Corporation. Ine. 

9 See "Cosmetie erash parts arc irrelevant to aulo safely,” IIHS. Febmarv 17, 2000. 

ht(p://\v\v\v.iitis.oig/iitis/ne\vs/desktopnevvs/eosinetic-erasli-parts-arc-irrclcvant-to-auto-sarety. 

to See Matthew W. Rearden, "OEM or non-OEM Automobile Replacement Parts: Ttie Solution lo.tvcrj i: State 
Farm'' Florida State University Law' Review, Vol. 28, No. 2, Winter 200 1 . 

1 1 Stephen L. Oeseti. Statement before Massachusetts Legislature's Joint Committee on Insurance. May 9. 2001 . 
Iittp://www.iilis.org/media/f5c873d4-ede0-4bcc-al7a- 
9bb9b3ae9868/918621715/Testiniony/testimony'slo 050901.pdf. 
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OEM Efforts to Restrict Competition 

Auto manufacturers compete in both the primary and secondary markets. Increased 
competition in recent decades for new car sales in the primary market has put pressure on 
manufacturers to maximize profits in the secondary market, which includes selling parts and 
services like maintenance and repairs. To succeed in the aftennarket, manufacturers maintain 
strong relationships with their dealers, steering customers to the shops where only their brand 
name parts are used. OEM strategies to maximize profits in the secondary market have also 
included legal and legislative efforts to undermine use of aftermarket parts and otherwise thwart 
competition. 

Numerous states currently require, to varying degrees of specificity and restrictiveness, 
either disclosure of the use of aftermarket instead of OEM parts for insurance estimates, or that 
particular conditions be met before they can be used.'' Manufacturers have also encouraged 
states to pursue “anti-steering” laws, which prohibit insurers from “steering” customers toward 
particular shops, some of which might have an arrangement with the policy providers. The laws, 
often pushed by manufacturers, aren't always limited to ensuring customers are able to choose 
between repairers, however. A number go further and inhibit the ability of insurers to even make 
recommendations, or otherwise restrict commercial speech.'-’ 

Consumers benefit from recommendations by experts in an industry with significant 
information asymmetries, but because insurers are more directly incentivized to consider costs 

when seeking repairs, the practice threatens OEM efforts to replace primary market profits lost 

12 See Aulomolive Sen iee Assoeialion, "Suiiiiiiary of Slalc Afleniiarkel Parts Disclosure Laws,” 
liUp://lakiiigllichill.coniAvp-coiitciit/uploads/disclosuTe.pdr. 

13 See Onin L. Harrison III and J. Carl Cecere Jr., Anti-Steering' Insurance Larvs: State Censorsliip Of Consumer 
Iriromialiori Treads On First Amcndincnt Rights,” Washington Legal Foundation. Legal Backgrounder. Vol. 25, 
No. 6. Febniarv' 26. 2010. littps://ww\v.heaitland.org/sites/all/inodnles/ciistoin/lieartland_inigration 
/frles/pdfs/27L50.pdf. 
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due to growing competition with increased share of the secondary market. As the third-party 
payer, insurers are most interested in keeping down repair costs. Consumers are potentially 
impacted by higher costs through increased insurance premiums, but are not likely to account for 
this fact. Manufacturers seek to exploit this by convincing policyholders that they are being 
denied the highest quality parts. Disclosure rules are pushed to cast legitimacy on these claims, 
but can be misleading for consumers who assume that disclosures are only required for unsafe or 
inferior products. 

Complaints have also been lodged that manufacturers “restrict the ability of independent 
service channels to repair their vehicles by limited access to needed repair information,” and 
“that key information is restricted to the vehicle manufacturer’s dealership networks.” Similar 
strategies have been observed in other markets. The Competition Commission of India 
sanctioned 14 car companies, including brands popular in the U.S. market such as Ford, GM, and 
Toyota, for foreclosing the market to independent repairers by restricting access to spare parts 
and diagnostic tools, as well as imposing warranty requirements to purchase OEM parts. They 
were fined 2 percent of their total revenue over three years." 


14 “Ontlie Road: U.S. Automotive Parts Iiidustw Annual Assessment,” U.S. Department of Conunerce, 2011. 

15 Press Release. “CompclilioTi Commission of India Imposes Penally ofRs. 2544,64 crores on 14 Car 
Companies;' Press Infomuition Bureau, Government of India, Mimstr>' of Corporate Affairs, August 25, 2014. 
http://pib.mc. in/newsite/PrintRelease.aspx?relid=109060. 
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Evolving Use of Patents 

Car manufacturers have long lobbied to protect designs for individual collision parts, but 
legislators have thus far opted not to do so. What they have not been able to achieve legislatively, 
however, is now being implemented thanks to a Depression-era law that was created to enforce 
trade protectionism. 

A new strategy that emerged roughly a decade ago has seen manufacturers increasingly 
turn to design patents to effectively eliminate competition over collision repair parts. Design 
patents provide 14 years of protection and are available only for 'ornamental' designs, whereas 
functional inventions are eligible for 20-year utility patents. Prior to this, manufacturers patented 
only the overall appearance of a model to protect against infringement from other manufacturers, 
not to prohibit competition for parts in the aftermarket. 

In 2005, Ford Global Technologies filed a Section 337 case before the International Trade 
Commission (ITC) - an independent and quasi-judicial agency established in 1930 for dealing 
with a broad range of trade issues - for alleged infringements on exterior parts for the Ford F- 
150. An Administrative Law judge found that seven patents were valid and issued an exclusion 
order, which prohibits imports found to be infringing the design patents. Such patents to this 
point had almost never been used by automakers. The opportunity afforded thanks to 
globalization to seek interference through a trade body rather than district courts may account for 
the change in tactic, though similar cases have been brought in more recent years to the district 
courts as well. 

The ITC decision was appealed, but before the process could play out Ford settled the 
dispute with a confidential agreement that made one of the defendants, “the sole distributor of 
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new non-Original Equipment aftermarket pans protected by Ford design patents,” for a short 
period of time.'* In turn they pay a royalty and cooperate with Ford in its design patent litigation 
against other aftermarket manufacturers. In that sense the settlement is said to be “a victory' for 
OEMs seeking to prevent competition from non-OEM manufacturers Ford and the other 
OEMs apparently concur, because in the lime since Ford's first actions at the ITC, the use of 
design patents for collision pans has grown significantly (see Figure I). 


Figure I 


-^Chrysler -e-Ford -»GM — Honda — Nissan ♦Toyota 

mi 



Saune: Oiialtiy Paris ( 'aaliUon 


(6 Press Release. 'Foiii Molor Companv and LKQ Corporation Settle PaleiS Disputes." April 1. 2011!) 

lMlp;/Anttt,blooinbcrp.conVapps)nCHS?ptd=concnsslon&lkr=KEYS:US&sid=aMb0olCc9RpSc. 

17 Noratan Hawker. "Aulottiobile ARemtaikcls A Case Studv in Svstents Competitioa" The Anninist Bulletin' 
\bl 56. No I . Spang 201 1 
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Policy Challenges 


Patents and other intellectual property rights encourage innovation and provide economic 

benefits, but like all public policies come with trade-offs. Competition, and its derivative 

benefits, is sacrificed temporarily in order to encourage investment and innovation, but when 

rules are overly broad or competition is restricted for an excessive length of time, the benefits 

can be outweighed by the drawbacks. Such is increasingly the case for the collision parts market. 

Design patents provide 14 years of protection compared to 20 years for utility patents. In 

the market for collision parts, however, that might as well be a lifetime. The average vehicle age 

has climbed as technology has made automobiles increasingly durable, but at 1 1 .4 years - and 

typically less when considering only household vehicles - it is still less than the length of design 

patent protection.'® The few vehicles that might last long enough to see their collision parts lose 

patent protection are unlikely to attract market inveshuent in alternatives. 

Agrowing body of research finds a one-size-fits-all patent system to be inefficient.'’ 

Multiple avenues are available for tailoring to reduce the inefficiencies introduced by a uniform 

patent system, including both legislative and judicial responses. The latter lacks the democratic 

accountability of the former, but also doesn't suffer from the same politically induced paralysis 

and can better keep pace with rapid technological changes."" The evolution in the use of design 

patents to prevent aftermarket competition in collision parts presents another wrinkle, however, 

insofar as it occurred through use of Section 337 of the Tariff Act of 1930, which addresses 

IS "Nalional Transporlalion Slalislics,” Bureau ofTrauspoilalion Slalislics. Tabic 1-26, 

hllp://\v\v\v.rila. dol.gov/bls/silcs/rila. dot gov.bls/filcs/publicalions/nalioTiallranspoTlaliotislalislics/lilml/lablcJ) 
1 26.hlml. 

19 See Michael W. Carroll, "One for All: The Problem of Unifomiitj' Cost in bitellectual Propertv' Law," American 
Universily Law Review' 55 (2006): 845-900. 

20 See Dim L. Burk and Mark A. Lernley, "Coxirls and the Patent System,” Regulation, Cato Institute, Sunnner 
2009. http://object.cato.Org/sites/cato.org/files/serials/fUes/iegulation/2009/6/v32n2-3.pdf. 
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allegedly unfair import practices. The role of Section 337 in patent cases was expanded when 
Congress in 1974 created the ITC and gave it jurisdiction over Section 337 cases. This foray into 
patents, however, “negatively impacts the integrity and functionality of U.S. patent law by 
establishing a dual-track system for patent enforcement.”*’ Ford's subsequent decision to side- 
step the district courts and instead pursue its patent litigation through the ITC is significant due 
to the differences in available remedies between the alternative venues. Whereas the standard 
remedy in district courts is monetary compensation for past infringement, the ITC has access 
only to more disruptive injunctive relief through exclusion orders. 

In addition, the collision parts market is particularly ill-suited for the use of design 
patents. The parts exist for no other reason than to restore the automobile to its original 
appearance. Consumers have no interest in parts that are unable to achieve this, meaning that 
“Design patents do not merely impede competition in the crash parts market; they eliminate 
competition.”^^ 

The outcome of this restriction on competition goes beyond the raising of insurance rates. 
Higher repair costs mean more cars will be totaled out, even for damage that seems relatively 
minor or might otherwise be repairable. And while manufacturers necessarily cannot innovate 
the aftermarket parts themselves, they can do so in the manufacturing process, marketing, or 
distribution of the parts, all of which provides consumer benefits. Without competition, OEMs 
are unlikely to produce such efficiency gains. Higher repair costs in turn also exacerbate the 
difficulty consumers face in estimating the lifetime costs of ownership when making new vehicle 

21 K. William Walsoii, "Still a Protectionist Trade Rciiicdy: Tlic Case tor Repealing Section 337,” Cato Institute, 
Policy Analysis No. 708, September 2012. littp;//www'.cato.org/publicatioiis/policy-aiutlysis/still-protectiomst- 
tradc-rcmcdy-casc-rcpcaling-scction-337. 

22 Nomitin Hawker. “Automobile Aftermarkets: A Case Study' in Systems Competition.” The Antitnist Bulletin: 

Vol. No. 1, Spring 2011. 
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[76] Inventor: Dirrell £. Issa, 1598 Parkview Dr, 
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[••] Term: 14 Years 


(21) Appl. No.: 951,440 


[22] FUed: Sep. 28, 1993 

(52) U.S. a, D13/146 

(58] Field of Search 439/701, 712, 713, 715. 

439/716. 717, 732; D13/146, 147 


[56] References Qted 

U.S. PATENT DOCUMENTS 


D. 272.061 I/18I4 
D.3IU80 10/1990 
D.32IJ07 11/1991 

Mdrisi es at 

Kameyama et al. ........ 

— DI3/147 
D13/147 
DU/147 

D. 333.653 
4.425.018 
4,469.393 
4.611,879 

3/1993 


ni1/l4T 

1/1984 



9/1914 



9/1986 


- 439/715 X 

4.954.798 

S.098J16 

9/1990 

3/1992 

Kasakara et aL ........... 

KoUminn et aL ............ 

- 439/717 X 
439/717 


OTHER PUBUCATIONS 

Slide*togetfaer relay socket marked *'Es2ubit A.*' Sub* 
mitted by applicant 

Relay socket marked ‘^Exhibit B.” Submitted by appli- 
cant 

Primary Examintr — Wallace R. Burke 
Assistant Examiner^o^ Sincavage 
Attorn^, Agent, or John J. Murpbey 

[57] CLAIM 

The onameoul design of a slide-together relay socket, 
as shown and described. 

DESCRIPTION 

FIG. 1 is a front plan view of the socket showing my 
new design; 

FIG. 2 is a top plan view thereof; 

FIG. 3 is a left side view thereof showing my new de- 
sign; 

FIG. 4 ES a right side view; 

FIG. 5 is a rear plan view; 

FIG. 6 is ■ front and upper right trimetric view. The 
broken line showing of the ttmilur unit partially at- 
tached is included for the purpose of illustrating envi- 
ronmental elements only and forms no {MU of the 
claimed design; and, 

FIG. 7 is a rear and lower left trimetric view thereof. 
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[57] CLAIM 

The ornamental design of a siren, as shown and de- 
scribed. 

DESCRIPTION 

FIG. 1 is a thmeiric view thereof showing my new 
design with the wires broken away to indicate indetef' 
minate length; 

FIG. 2 is a top plan view of the Siren; 

FIG. 3 is a right aide elevational view thereof; 

FIG. i is a front elevational view of the siren; 

FIG. 5 is a left side elevations) view thereof; 

FIG. 6 is a rear elevational view of the ^res; and, 
FIG. 7 is a bottom plan view. 
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Mr. Collins. And I do appreciate it, Chairman. It is always good 
to be with the Chairman. This Committee I think is really hitting 
on one of the biggest parts, but I will also not that the patents that 
just got admitted into by unanimous consent also were good for 14 
years, so that is an aspect, which is good and which it needs to be. 
I think there are some aspects about this bill that are good. There 
are some aspects that need to be discussed, but there are also some 
very disturbing, you know, questions. Ms. Burris, you brought up 
some. Mr. Gillis, we are going to get to some. The heart of this, 
though, and I want to get back to this, and Ms. Burris, I will just 
start with you. If you take the premise of the bill as correct, okay, 
which I have no doubt the authors, you know, in looking at it and 
I think there are some ways that we can work together. I have 
some specific concerns about language in the bill, but I think there 
are some possibilities we can work on. The premise of the bill is, 
do consumers lack affordable options in the marketplace due in full 
to ornamental design patent protections? If you take the premise 
of the bill, that is what the premise of the bill basically is because 
we have heard about it already. It is money. Mr. Gillis just said 
that, so is that true? 

Ms. Burris. No, it is not true. The consumers have choices. They 
can go with refurbished parts, remanufactured parts, they can re- 
pair the parts. And, you know, from my perspective as a patent at- 
torney, they just need to make it look a little different, and then 
it will not be infringing the design patent. 

Mr. Collins. Right. 

Ms. Burris. It is not that tough. 

Mr. Collins. No, it is not, and I think — well, take that a step 
further, and even if the cost differential of the parts is different, 
there is no evidence that consumers directly would save money if 
this bill is enacted. 

Ms. Burris. That is correct. The last hearing that we had, I be- 
lieve the testimony was that consumers’ insurance premiums would 
not go down. 

Mr. Collins. Okay, and I think Mr. Gillis, I would think you 
would disagree, but is there hard and fast evidence that consumers 
will save money post-enactment of this legislation? 

Mr. Gillis. Absolutely. When you look at the comparative cost of 
an OEM part to an aftermarket part, it is phenomenally different, 
and that is what consumers pay for if they are crashing the car 
themselves and paying for it themselves, or it is being incorporated 
into their insurance premiums. 

Mr. Collins. Okay, and I think you take a major leap of faith 
there, which I am a man of faith, so I will go with your leap of 
faith. 

Mr. Gillis. Thank you. 

Mr. Collins. I could understand if I was buying it myself, like 
my Honda has a broke front end right now. Zip ties work wonder- 
ful, but if I did it myself, then I possibly could save money there, 
but if I depend on the insurance company to pass their savings 
along to me, can you honestly sit here under oath and say that I 
am going to see savings from my insurance company? 

Mr. Gillis. Well, I think you are already seeing those savings be- 
cause most insurance companies do already use aftermarket parts. 
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Mr. Collins. Exactly, but you are extrapolating there, if this bill 
was enacted, that that would happen. 

Mr. Gillis. Well, I think you have extrapolated the opposite way, 
and you would probably see insurance premiums raised if these 
parts were not available to the marketplace. 

Mr. Collins. I think that is the wonderful thing for these hear- 
ings is discussions and disagreements such as that. But in your 
written testimony, I do have an interesting question, and this 
will — and I am going to sort of finish up here because, like I said, 
I think the Chairman and Ms. Lofgren, who I have the greatest re- 
spect for, there is some ideas here that we might could work for, 
but in your written testimony, you make a comment, and it is on 
page three of your written testimony. It says, ’’Not only do cus- 
tomers have the right to competition, they both have the right to 
safe and high quality competitive parts.” I am just curious. Where 
are you getting a right to competition? 

Mr. Gillis. Well, I think that is a fundamental right of the 
American capitalistic marketplace that has caused consumers great 
benefit over the years and taking away competition from the con- 
sumer is un-American. 

Mr. Collins. Well, I mean we can debate American or un-Amer- 
ican, but really when you say a “right,” you are implying almost 
a legal concept here, and I think that is an interesting way to hy- 
perbole to put that. 

Mr. Gillis. I am implying a fundamental right to choice, a fun- 
damental right to options in the marketplace, and that funda- 
mental right is also one of the biggest benefits that corporate 
America experiences when they offer us different products. 

Mr. Collins. So conversely, for someone such as myself, who be- 
lieves that a strong and robust patent system actually encourages 
creation and not discourages creation, would you agree with me 
that patent owners have a right to enforce their patents? 

Mr. Gillis. They have a right to enforce those patents when 
those patents are legitimate, but in the case of this particular situ- 
ation, I would like your opinion as to why all of a sudden, all of 
these parts are patentable, when 10 years ago they were not. 

Mr. Collins. Were they patentable 10 years ago? 

Mr. Gillis. Look at the list. 

Mr. Collins. They were. They chose not to. 

Mr. Gillis. And they chose not to patent them. 

Mr. Collins. And again 

Mr. Gillis. Why are they choosing to patent them today? They 
are choosing to patent them today because that is a way to limit 
competition. 

Mr. Collins. So as a conservative who believes in free markets, 
you are going to run to the government to say, “Government, put 
your thumb on the scale.” Mr. Gillis, I think that is a problem, and 
you make a business choice either way. I believe this bill has merit. 
I believe there are some things we can work on to move forward 
on this. But frankly, there is some concern here when you distin- 
guish patents and you do this in such a way that you do it — as you 
said before, it is all about money. There are also rights of the pat- 
ent holders and the protection we afford to them, so I look forward 
to continuing the discussion. I appreciate it, Mr. Chairman. 
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Mr. ISSA. Would the gentleman yield? 

Mr. Collins. Always. 

Mr. IsSA. I know you have to go, but before you go, I will just 
mention for example those two fenders that are down front. We 
brought them in for a reason. One is live, one is Memorex. Unless 
you look at the label, you probably will not notice the difference. 

Mr. Collins. Can I get one for my Honda? 

Mr. IsSA. Absolutely, absolutely. The gentlelady from Louisiana 
can help you. 

Mr. Collins. Which speaking of which, by the way, thank you 
for being here. I always enjoy these panels, and when you have ac- 
tually someone here who does the business every day, the one who 
gets up and writes the payroll checks and comes to — I love the 
other testifying witnesses, but when you have got someone like 
yourself, we may disagree in parts on this, but thank you for actu- 
ally keeping America’s economy running. Thank you. 

Ms. Felder. Thank you. 

Mr. IsSA. But one of the things that we are going to dig into as 
we go further into the bill is that were these thousands, tens of 
thousands of design patents evaluated based on not the ornamental 
entirety, but the ornamental pieces, then the rules of distinct orna- 
mental nature would have to be searched by the PTO, by the exam- 
iners, and this is one of the tests they currently do not do. In other 
words, when a certain car looks a lot like another car and then a 
particular part looks a whole lot like another part, at what point 
is it novel and new? And this is one of the challenges of — this is 
design. This legislation is designed not to take on the hard part of 
making the patent office evaluate the distinct nature of a mirror 
or other parts, so we will get into more of it, but I wanted to make 
sure that your concerns were allied, that we are not — allayed, that 
we are not planning on 

Mr. Collins. Well, and I think the Chairman brings up a great 
point. If you really want to get into the overall patent issue, which 
we have, you and I have, talked about many times, we have to 
have good, robust patent systems that are actually examined. The 
problem we have right now is patents that can be challenged be- 
cause they frankly are bogus patents, and that goes across the 
spectrum. You brought up a great point, Mr. Chairman. That is the 
reason we have this, and it is a pleasure to be on the Committee 
with you. 

Mr. IsSA. Thank you. 

Mr. Risley. Excuse me, Mr. Chairman? 

Mr. IssA. Well, I apologize, but that colloquy exceeds by far the 
Ranking Members’ time, so we will give you time, but not at this 
moment. Mr. Conyers. 

Mr. Conyers. Thank you, Mr. Chairman. First, I would like to 
enter into the record the following two letters. One is from original 
equipment manufacturers, labor unions, automotive trade associa- 
tions, and the Intellectual Property Owners Association opposing 
this legislation. The other is a letter from the American Bar Asso- 
ciation, IP law section. 

[The material referred to follows:] 
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March 23,2015 


The Honorable Bob Goodlalte 
Chairman 

House Judiciary Committee 
2138 Rayburn House OfTice Building 
United States House of Representatives 
Washington, DC 20515 


The Honorable John Conyers 

Ranking Member 

House Judiciary Committee 

2138 Rayburn House Oftice Building 

United Stales House of Representatives 

Washington, DC 20515 


Dear Chairman Goodlalte and Ranking Member Conyers 


We the undersigned coalition of original equipment manufacturers (OEMs), labor unions and trade 
associations respectfully request your opposition to H R 1057, the Promoting Automotive Repair, 
Trade and Sales (PARTS) Act This recently introduced legislation would exempt the creation, sales 
and/or importation of certain replicated automobile repair parts from infringing U S design patents. 

As you know, intellectual property rights are the backbone of innos'ation and job creation Design 
patents complemeni the use of utility patents to protect automotive companies against unfair 
competition from people or companies who copy their innovations without investing in the process or 
making an eflbrt to innovate Removing design protection promotes unfair competition to the 
detriment of U S -based designers, manufacturers, workers, and dealers It is a license for “ftee riders" 
to deprive innovators of any reward for the commercial risk that has been taken to bring a product to 
market 


Automotive companies competing in the three major markets of Europe, Asia and the Americas 
maintain design centers in the U S lhal employ highly skilled workers who create attractive and 
innovative vehicles that appeal to American consumers It is that appeal that makes each vehicle 
distinct, increasing competition to benefit consumers, and supports jobs throughout the industry Not 
only does the PARTS Act deny businesses the ability to rightfully protect their intellectual property, it 
legalizes activity that would otherwise be considered piracy 

Proponents of the legislation, which include both the aftermarket pans and insurance industries, have 
argued that due to the bill's narrow scope not only will it lower repair and insurance costs but lhal the 
legislation is consumer friendly and provides a greater benefit than it does harm. The fact is that 
narrowing the focus of the legislation to "exterior component parts" singles out one industry for 
discriminatory treatment and misstates the value these features contribute to the overall product 
Automotive companies invest billions each year to develop and patent these designs, so to retroactively 
reduce patent protection to just a few years upends the business decisions supporting this important 
segment of the U S economy Additionally, at the latest hearing held on this issue/bill, when asked 
directly if insurance premiums would be lowered as a result of this legislation, the insurance industry 
representative replied. *'l would not expect premiums to go down as a resulf ' 
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Manufacturers of unlicensed automobile parts have to meet only one basic threshold to produce a 
copy that can be passed off as an original part Those who produce such parts incur no costs 
attributable to original design, research and development and most importantly, product safety testing 
Automobile companies must ensure that all automotive components perform as a cohesive system 
during crash testing to provide the safest possible product for their customers. Acairdingly, the 
manufacturer of the original product for whom such unlicensed replacement pans are made does not 
know how these parts will perform with the rest of the vehicle or how their use will impact the quality 
and integrity of the original product Automotive collision repairers are also very concerned about the 
quality of replacement crash parts Permitting infringement of this intellectual property also exposes 
consumers to significant safety, performance and durability risks without their knowledge 

The underlying premise for the PARTS Act is that competition requires copying This premise is false 
Many allcrmarket companies are successful in producing interchangeable pans that do not copy the 
exterior appearance of the OEM component In fact, the U.S aliennarket is replete with headlights, 
taillights, grilles, and bumpers that do not copy OEM designs but arc interchangeable with the original 
components This type of activity by aftermarket companies is a form of fair competition that respects 
and comports with existing patent protections These companies employ designers that create original 
designs, provide consumers with greater repair choices, encourage innovation and protect the public 
from mistakenly buying a generic part when they intended to purchase an OEM replacement Seen in 
this light, the PARTS Act is a solution in search of a problem 

Finally, the U S Supreme Court has repeatedly denied attempts to overturn the important IP rights 
associated with design patents Legislatively denying these rights would not only overturn decades of 
judicial precedent, it would also violate IP rights that are protected under the U S Constitution, and the 
World Trade Organization agreement on Trade-Related Aspects of Intellectual Property Rights. 

For all of these reasons, we strongly oppose the PARTS Act and urge you to do so as well 

TItank you for your consideration of our views Please do not hesitate to reach out to us for additional 
information or to answer any questions you may have 

Sincerely, 

Alliance of Aiiinniobilc Manufacturers 

American Automotive Policy Council 

American Internnlional Automobile Dealers 

.Association of Equipment .Manufacturers 

Association of Global .Automakers 

Automotive Service Association 

Intellectual Property Owners .Association 

Motorcycle Industry Council 

National Association of Manufacturers 

National Association of Minority Automobile Dealers 

National .Automobile Dealers Association 

Specialty Equipment Market Association 

Truck and Engine .Manufacturers Association 

United .Auto Workers 

CC Members of the United States House of Representatives 
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Honorable Darrell l&sa 
Chairman. Subcommittee on Courts. 

Intellectual Property, and the Internet 
U S. House orReprcseniatives 
Washington. O C 20515 

Honorable jerry Nadler 

Ranking Member, Subcommittee on Ctxiris, 

Intellectual Property, and the Internet 
U S. House of Representatives 
Washington. DC 205 1 5 

Dear Chairman Issa and Ranking Member Nadler 

I write to express the views of the American Bai Assoaation Section of 
Intellectual Property Law on H. R 1057. the "Promoting Automotive Repair. 
Trade, and Sales Act of 201 5'‘ or “PARTS Act ” 1 hese views have not b«n 
submitted to the American Bar Assoaation's House of Delegates or Board of 
Governors, and should not be considered as views of the Association 

Patents provide protcaions needed to help incentivize the outlay of investments 
required to develop new innovations. Design patents allow companies to protect 
the ornamental features that distinguish a company’s product from those of their 
competitors They do not provide the patent owner whh rights in the functional 
aspects of a product, only certain aspects that affect the product's appearance 
Design patents serve the important purpose of allowing original equipment 
manufacturers to recoup their investments in the products (hey design and sell by 
preventing unauihoii/ed copying 

The PARTS Act would etfectively void patent rights for design patvntsdiiectcd to 
automotive parts afler only 30 montIts of what normally is a 15-year patent term 
The shortening of the statutorily mandated term for any patent would deprive 
patent owners of significant rights, discourage innovation, and put original 
equipment marmfacturers on unequal footing with all otiicr patent owners 

There is no convincing argument for shortening the term of patents for any area of 
technology BiTecis on competition due to ownership of patent rights are 
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somelimcs a n«ccssar>' result of a tunctioning patent system, but also encourage 
competitors to innovate and design at (Hind the onginal equipment manufacturer's 
design And white this legislation is very narrowly tailored to impact only design 
patents co\-ering automotive pans, the bill could easily be expanded or set a 
precedent for legislation that significantly shortens the paieiii terms of 
pharmaceutical dntgs. software, or any valuable technology 

For those reasons, the ABA Section of Intellectual Property Law favors treating 
patent nghts equally regardless of the area of technology to which those rights 
apply We look forward to working with you to address these concerns 

Sincerely, 

flieodore H Davis. )r 

Chair, Section of Intellectual Property Law 

/kmerican Bar Association 


Cc Ifonorablc Robert W Goodloltc 
Chaitman. Cummittee on the Judiciary 
LIS House of Reprcscniaines 
Washington, D C 20515 

Horuiroble John Conyers. Jr 
Ranking Member. Committee on the Judiciary 
U.S. House of Representatives 
Wa.shinuion. DC 20515 
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Mr. IssA. Without objection, and I would stop the clock. I apolo- 
gize. The gentleman has to leave. I just wanted to let him if he had 
anything to say, since he has been very patient. If you have some- 
thing, I did not mean to cut you off. 

Mr. Risley. No, not at all, Mr. Chairman. Actually, I have a fam- 
ily medical emergency, and I have to fly home, and so if it is okay 
I would like to 

Mr. IsSA. Well, you and your family will be in our prayers, and 
thank you very much for being here today. 

Mr. Risley. Thank you very much. 

Mr. IsSA. Thank you. 

Mr. Conyers. Quite all right. Thank you. Could I ask Attorney 
Burris about the ability to receive patent protection for an inven- 
tion encourages innovation? It provides an incentive to create new 
products or improve upon other products. How would this legisla- 
tion, in your view, affect creativity and innovation? 

Ms. Burris. Well, I think it would significantly dampen that cre- 
ativity. I mean, there is no incentive to create an invention, wheth- 
er it be a design patent or utility patent or a plant patent under 
our systems. Where is the motivation to develop new technology, to 
advance that technology? I think I put a quote from Abraham Lin- 
coln in my written statement. I mean, it is a fuel that provides in- 
centive to develop new designs, new technology in our country and 
in countries around the world. 

Mr. Conyers. And thank you. And how. Attorney Burris, would 
it impact jobs in the automotive manufacturing industry? 

Ms. Burris. Yeah, thank you. I talked a little bit earlier about 
the design centers in the United States. Industrial design is a little 
different beast than the traditional engineering that we are used 
to, mechanical, electrical, chemical, et cetera. There are very cre- 
ative artist-type engineers, and there are, in the automotive indus- 
try, approximately 30,000 industrial designers that are working on, 
you know, the shape of your door handle on your car, the shape 
and the colors and the texturing of your side view mirrors, and 
there is not just one designer working on a car. There may be four 
designers working on just the handle. I mean, I see — I have gone 
to — ^I go to the auto show every year, and I see these really sharp- 
looking designs on these cars, and those I know are products of in- 
dustrial designers, so jobs in the United States, not just U.S. com- 
panies, but foreign: Honda, Toyota, just in my home state, Toyota 
and Hyundai put in research centers right between Ann Arbor and 
Detroit. These are industrial designers developing eye-pleasing cars 
for U.S. consumers, so 30,000. 

Mr. Conyers. Thanks so much. What do you think if this legisla- 
tion were to pass, other industries would request similar legislation 
to shorten patent protections? 

Ms. Burris. Well, you name it. Mr. Gillis might have that an- 
swer for us on what is more expensive. That should not be too ex- 
pensive. Smartphones. Consumer apparel, I mean, look at the com- 
panies who get design patent protection, you know. You have the 
Hewlett-Packards and, you know, the shape of a printer, the Nikes, 
the Apples, the Samsungs. It could go on and on forever. 

Mr. Conyers. Now supporters of this bill might argue that these 
are just patents on the look and style of the exterior car parts, so 
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they do not need usual patent term protections. Do you think they 
are correct? 

Ms. Burris. Well, there are laws — our laws provide — well, it is 
actually now 15 years since we signed up to the Hague, but our de- 
sign patent protection is 15 years to the date of issue of that patent 
versus utility patents, which is 20 years from the date of filing the 
patent application, so there is a different patent term depending on 
whether it is a design or utility patent. 

Mr. Conyers. Let’s see, Mr. Risley has left. Let’s see. Mr. Gillis, 
I am concerned that the consumer safety could be threatened if this 
legislation were to pass. Do we have Federal laws in place that 
would ensure that replacement parts from independent vendors or 
overseas vendors would meet the high safety standards that we 
would place on automobile manufacturers here in the United 
States? 

Mr. Gillis. Well, thank you. Representative Conyers. As you well 
know, I am one of America’s leading auto safety advocates, and this 
is of great concern to me. The good news is that all of these parts 
are subject to the same recall requirements that car company 
brand parts would be subject to. In addition, with the concept of 
reverse engineering, it is relatively straightforward to make a part 
that is functionally equivalent to the car company parts, and fi- 
nally, the industry that is probably most concerned about auto 
safety is the insurance industry, not only because they may be good 
guys, but because it is in their best interests to keep personal in- 
jury claims down, and as a result they created the Insurance Insti- 
tute for Highway Safety, which has tested parts that have been 
certified to be the same, and they perform the same in both low- 
speed and high-speed crash tests, so I do not think Representative, 
you have to be concerned about the safety issue, as long as the 
manufacturer has been certified to be the same as the car company 
brand part. 

Mr. Conyers. Thank you very much. Mr. Chairman, I yield back. 

Mr. ISSA. Thank you, and we will now go to the gentlelady from 
California, Ms. Chu. 

Ms. Chu. Thank you. Ms. Felder, I understand that there has 
been uptick in number of design patents that the auto industries 
have filed over the years. In addition, companies like Ford began 
filing infringement complaints at the International Trade Commis- 
sion. The complaints were filed against aftermarket suppliers of 
collision repair parts for popular and iconic cars like the F-150 and 
the Mustang. What are the outcomes of these cases, and how have 
they affected the overall market? Is it more difficult to find 
aftermarket parts for these cars today compared to years past? 

Ms. Felder. Are we talking about the settlement cases? 

Ms. Chu. Yes. 

Ms. Felder. Yes? Okay. The terms of the infringement patent 
suits, settlement has made the parts in question more expensive 
since only one aftermarket distributor in the country has the exclu- 
sive right to sell these aftermarket parts. They are paying royalties 
in order to be able to do so. That cost is passed on to the consumer. 
It is not absorbed by the distributor. That in turn is creating a 
problem for the repair industry. We are not allowed to supply these 
parts. We would be sued for infringement if we were to buy the 
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parts from Ford, Chrysler, and now General Motors. Of course, our 
contention is, this is indeed a slippery slope. Pretty soon, we will 
not be able to do it for Toyota or Honda or any of the other parts 
that are made, so consequently, by allowing this patent situation 
to continue, we know that it has significantly diminished the com- 
petition and has created a duopoly. 

Ms. Chu. And you have stated that your own company cease and 
desist letters from a number of car companies who warned you of 
your infringement liability risk if you continue with your business. 
How did you react when you received these warnings, and what are 
you doing to address them? 

Ms. Felder. The distributor that has the exclusive licensing 
agreement is allowed to resell those parts. We do not prefer to buy 
them because there is no economic incentive to do so. By the time 
we purchase the parts for the price that we have to pay, put them 
in a truck, get them to the customer, we often have lost money. We 
have done it because we have certain customers that have asked 
us to do it. They know it is going to cost a little more. We have 
to at least try to cover the cost of doing so, but we would prefer 
not to sell these parts. We have received a letter from Chrysler say- 
ing that we had — a cease and desist letter. It cost us over $3,000 
to hire a patent attorney to answer this letter and state we were 
purchasing the parts from the licensed distributor who had the 
right to sell those parts to us. They did not just take our word for 
it, so we had to go to the expense of paying a patent attorney to 
represent us in this case. 

Ms. Chu. Okay. Thank you, and Mr. Gillis, you are urging Con- 
gress to address the automakers misuse of design patents on their 
crash replacement parts. Can you explain how you believe design 
patents are being misused by the auto industry? 

Mr. Gillis. Well, first and foremost, I think the evidence is in 
this chart over to my left. All of a sudden, in an effort to disrupt 
the competitive marketplace, the car companies are starting to put 
design patents on these individual parts. There is nothing more 
special about these parts today than 15 years ago, but they have 
taken on the design issue or design patent issue as a business 
strategy rather than a legitimate means to protect the design of an 
individual part. The second issue is that by putting these patents 
on individual parts, they are preventing me as a consumer from 
having a variety of choices when I go out to get my car repaired. 
As I said in my testimony, I bought the car. I did not necessarily 
want to become an indentured buyer to the car company for the 
rest of that car’s life. I want choice. 

Ms. Chu. Okay. Thank you. Well, if I could have Ms. Burris re- 
spond to the same thing? 

Mr. IssA. Of course. 

Ms. Burris. Sure. About the rise in the number of design pat- 
ents? 

Ms. Chu. Well, of this claim that design patents are being mis- 
used. 

Ms. Burris. Right. Well, I mean, under our patent laws, our de- 
sign patents cover an ornamental article of manufacture, so that is 
in our laws, and anyone who applies for a design patent is entitled 
to protection, provided it meets the requirements of the patent of- 
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fice. I think a couple of things are going on with the rise in the 
number of patents that you see, design patents. I think that num- 
ber one, first of all, the parts are not the same as they were 15 
years ago. They are much more advanced technologically with new 
materials, with integration with other sensor systems in the car, 
and the styling of the cars is much more attractive than it used to 
be 15 years ago. I think that offshore companies are able to make 
those parts very quickly with digital scanning technologies. They 
do not have to cut a tool or a mold. They scan the part. They have 
got a tool automatically, and they can chunk out parts very quick- 
ly, so there became — I think there came in this influx, which is 
why it went to the IFTC of parts that were basically copied, so that 
was a response to, I think in part, a response to the influx of parts 
that were being copied overseas. 

Secondly, and I am actually going to do this when I get back 
home when I have time. Design patents overall have taken off. 
They really have shot up at a much higher rate than they have in 
the past overall, and there are statistics at the patent office that 
you can see, and I think ever since that Apple-Samsung case, de- 
sign patents are — they are kind of in vogue right now. A lot of peo- 
ple are filing more and more design patents, and it is not just the 
automotive companies. 

Ms. Chu. Thank you. I yield back. 

Mr. ISSA. Thank you. We will now go to the gentleman from New 
York. I am going to do cleanup so, you know, hang around, though. 

Mr. Jeffries. All right. Thank you, Mr. Chair, and let me just 
thank the witnesses for their presence here today. Ms. Burris, you 
are opposed to this legislation, correct? 

Ms. Burris. That is correct. 

Mr. Jeffries. And is your opposition anchored in large part to 
your view that there should be uniformity across the patent law 
system that we have in this country? 

Ms. Burris. Yeah, my primary objection is this carve-out, this 
exception for automotive repairs parts and where might that lead 
us after this? What else might be too expensive for the consumers? 
There has got to be another way to fix this. 

Mr. Jeffries. Now, is there any precedent for this type of carve- 
out as it relates to intellectual property law as you understand it? 

Ms. Burris. In the United States? 

Mr. Jeffries. Yes. 

Ms. Burris. Outside of pharmaceuticals and generics, I am not 
aware of any. There is certainly not any in the design patent world. 

Mr. Jeffries. Now, is there any concerns that you have as it re- 
lates to taking this approach in the automobile parts space? 

Ms. Burris. Oh, absolutely. As I mentioned earlier the shape, 
the look of the car has been — the car companies have spent a lot 
of money with their industrial designers to come up with that eye- 
pleasing design, and now we are going to say, “Well, no, we are not 
going to allow you any protection on that.” I mean, it is a lot of 
effort that goes into these, you know, “repair parts.” It is more than 
that. 

Mr. Jeffries. And with respect to the legislation’s broad applica- 
bility, it is my understanding that this would be retroactive. Is that 
correct? 
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Ms. Burris. That is my read, yes. 

Mr. Jeffries. And so that means that it would apply to patents 
that have already been issued, right? 

Ms. Burris. Correct. Yes. 

Mr. Jeffries. As well as applications that are pending? 

Ms. Burris. Correct. 

Mr. Jeffries. Could you just speak for a moment to the issue of 
the equity in sort of retroactively changing the length of time of a 
patent from I guess what would be 15 years down to 30 months? 

Ms. Burris. Well, sure. 

Mr. Jeffries. Some of them already had a reasonable expecta- 
tion based on existing law at the time of them getting the patent, 
of filing the application. 

Ms. Burris. Sure. I mean, when a patent applicant filed their 
application 5 years ago, the bargain was — I mean, that is the quid 
pro quo. I am going to disclose my design in return for a 14-year, 
which is now a 15-year, term. That is what you bargained for when 
you filed that patent application. That application that was filed 5 
years ago, if this bill were to go through, would be expired if it 
were — it would just be gone. It would evaporate. 

Mr. Jeffries. Do you have a sense of whether there would be 
any sort of Fifth Amendment takings concerns in connection with 
retroactive application? 

Ms. Burris. Actually, I had not really thought about that. 

Mr. Jeffries. Okay. If you have any thoughts subsequent to this 
hearing, I would be interested in you sharing those with me and 
or the Committee. Mr. Gillis, it is my understanding that you be- 
lieve were this legislation to be enacted, that the cost savings that 
it would yield would inure to the benefits of the consumer. Is that 
correct? 

Mr. Gillis. That is correct, yes. 

Mr. Jeffries. And so, you do not believe that the purported cost 
savings that would take place would not result in either the 
aftermarket car manufacturers yielding any additional profits or 
the insurance companies yielding those additional profits? It is 
your contention that the savings would be passed to the consumer, 
is that right? 

Mr. Gillis. Well, first of all, it is important to note that the parts 
are here today, and consumers are benefitting from those parts 
being in the marketplace, and they are benefitting in two ways. 
They have access to less expensive parts, plus their very existence 
keeps the costs of the car company part in check. When you pull 
these parts out of the marketplace, there will be no reason for the 
car companies to keep their prices low. They will have a monopoly, 
and they can charge anything they want for those prices, so thank- 
fully the parts are here, and thankfully consumers are benefitting 
from those parts. The problem with these patents laws is that they 
are now taking these parts out of the marketplace, and that is 
what is going to hurt consumers. 

Mr. Jeffries. Okay, now if this legislation were to pass, would 
the insurance companies likely see an increase in their profit mar- 
gin, separate and apart from the question of whether that thing 
gets passed along to the consumer, but are they likely to see an in- 
crease in their profit margin? 
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Mr. Gillis. Right now, the — probably, there are few industries 
that are more competitive than the insurance industry. We con- 
sumers are shopping around like crazy for insurance policies, so if 
the insurance companies can keep their policy prices in check, they 
are going to be very happy to be able to do that, and if they can 
lower their prices, they certainly will because that is the way we 
are buying insurance these days if you see any of the ads on TV 
about which insurance company is the least expensive. So con- 
versely, however, if these parts are pulled out of the marketplace, 
you are going to see substantial increases in the cost of getting cars 
repaired, and that cost will be simply passed right on to us either 
in higher insurance premiums, or if we do not have adequate insur- 
ance out of our own pockets. 

Mr. Jeffries. Thank you. I yield back. 

Mr. ISSA. Thank you. I am going to try and get through a lot of 
questions quickly. Ms. Burris, I am going to go through a couple 
with you because you made some interesting points, and I want to 
make sure we get them in the record. First of all, you made the 
point about 30 months not necessarily being 30 months. If it was 
30 months from the first sale, would that make a difference to you 
in the legislation, since you said they would not get 30 months? If 
they got 30 months, in other words, from first sale, would that mat- 
ter to you? 

Ms. Burris. No. 

Mr. IsSA. Okay, so the fact that it is not — your concern is you 
want 14 years. Is that correct? 

Ms. Burris. Yeah, that is what the law says; 15 now, actually. 

Mr. IssA. Well, that is what Congress made. 

Ms. Burris. Yeah. 

Mr. IssA. Okay, how long is the patent on a dress? 

Ms. Burris. Pardon me? 

Mr. IssA. How long is the patent on a dress? 

Ms. Burris. How long? 

Mr. IssA. If a designer does a gown? 

Ms. Burris. Sure. 

Mr. IssA. How long is the patent? 

Ms. Burris. It is 15 years from the date of issue. If it is filed 
on or after May 13th of 2015, it is now 15 years under the Hague 
agreement. 

Mr. IssA. And that is something the United States did not have. 
We tried to have design legislation for dresses for years, right? 

Ms. Burris. I am not familiar with the years of legislation on 
dresses, no. 

Mr. IsSA. Okay. 

Ms. Burris. All right, I am sorry. 

Mr. IssA. The gentleman who once sat right here, Mr. Berman 
and I coauthored a bill to actually create a patent for designers, 
which they had in Europe and we did not. So let me get through 
a couple of quick questions. First of all, if we made it 14 years, you 
would be happy, is that right? 

Ms. Burris. The law, the design patent law 

Mr. IssA. No, no. Just answer the question because you are here 
representing companies. You have talked about a lot beyond the 
scope of patents. 
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Ms. Burris. Well, I have an engineering background, as well. 

Mr. IssA. You have talked about the auto companies, and you — 
but you have included a lot of material that it clearly came outside 
of patent law. Would you be happy with 14 years’ exclusivity? 

Ms. Burris. I would be happy with a term that the design patent 
laws provide 

Mr. IssA. Yeah, the current law. 

Ms. Burris. The current law is now actually 15, but 14, yeah. 
It is 15 under the Hague. 

Mr. IsSA. Okay. Okay, but you are not happy with 30 months. 

Ms. Burris. No 

Mr. IsSA. Okay, so we are arguing over your level of happiness 
based on length. Let’s go through a few of these points. What about 
the fact that auto companies change their designs, and they change 
the arbitrarily for design reasons? Do you think a patent should go 
on even though a car is out of production? They are no longer mak- 
ing that vehicle. Do you think that should trigger any change in 
it? 

Ms. Burris. No. 

Mr. IsSA. Okay, is there anything that would cause you not to 
simply want greater exclusivity for the auto manufacturer? 

Ms. Burris. I am sticking to the language of the design patent 
laws. The 15 years is what we should 

Mr. IssA. No, ma’am, I appreciate that, but I just want to know 
if your position is that you like the fact that as the auto companies 
are currently pushing the law through litigation, and particularly 
through the International Trade Commission, which is not an Arti- 
cle 3 court, they are trying to gain exclusivity for 15 years for each 
and every part of an automobile, and as they are increasing that 
and suing to get it, you are fine with that, right? 

Ms. Burris. I do believe a patent owner should be entitled to en- 
force their patent, yes. 

Mr. IsSA. Okay, well, let’s go through a fairly straightforward 
thing. Ms. Felder, you are an expert in the auto parts industry. 
You know about fenders and bumpers and so on. Now, you have 
got really good people, I am sure, in your company that deliver 
those pars, right? 

Ms. Felder. Yes, sir. 

Mr. IssA. How often do they confuse the wrong part if they do 
not check the number closely because these fenders all look alike, 
and a lot of these parts look alike, right? 

Ms. Felder. No, Mr. Chairman, they do not. The parts when you 
bring them, quite obviously, if they are wrong, it is very easy to 
see. We have two fenders here. If I brought in — these fenders are 
for a Malibu. If I were to bring in a fender for a Honda, you would 
be able to put it up and say, “This is not the same fender.” 

Mr. IssA. Yeah, but that is not the standard for design patent. 
Ms. Burris, you have two patents in front of you. Looking at the 
siren patent that is in front of you, the one on the right, does it 
look like a siren? 

Ms. Burris. Well, the title says, “Siren,” so yes. 

Mr. IssA. Okay, let’s be 

Ms. Burris. Now, I look at it. Now it looks like a siren. 

Mr. IsSA. Okay. 
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Ms. Burris. Honestly, when I looked at this side, I thought, I 
wondered, if it was an ice cream maker, mayhe because it is get- 
ting late in the day. 

Mr. ISSA. Now, there is a limitation on what that patent means 
under the law, right? The law, the law that you are so pleased with 
as it currently is, there is a limitation on that patent. What is the 
limitation of that patent? What does somebody get if they apply for 
that patent and receive it in 1994? 

Ms. Burris. This design patent covers the ornamental appear- 
ance of this article of manufacture, at this time 14 years from the 
date it issued. 

Mr. IssA. Right, from date of issue of the old law. And so that 
is an exclusivity in its entirety, correct? 

Ms. Burris. What do you mean by in its entirety? 

Mr. IsSA. If it is substantially different but looks similar, it 
still — it is not patented, right? 

Ms. Burris. I am not sure I follow your question. You are talking 
about someone who might be trying to design around this patent? 

Mr. IssA. Yeah, exactly, somebody can make an extremely simi- 
lar product. As a matter of fact, that is similar to the sirens manu- 
factured by every single auto security company and home security 
company in the world in that period of time. They pretty much all 
look the same, so what you really had there was a very narrow pat- 
ent. Is that correct? 

Ms. Burris. I cannot say how narrow it is not knowing the prior 
art. I mean, there is some prior art listed here on the front, but 
I would have to take a closer look to see how broad or narrow it 
would be. 

Mr. IsSA. Okay, well, this brings up the point. What should be 
the standard, if not this legislation, which gives absolutely exclu- 
sivity and does not raise the test for these parts? What should be 
the test when a fender is basically very similar previous fender? In 
other words, if you have nothing — and I will go to Mr. Gillis be- 
cause I have left him out — if the auto companies are in fact consist- 
ently adding a line, taking away a line, putting in a line, making 
a change, making it rounder, making it squarer, at what point 
should the patent office look back 50 years, even 100 years because 
the auto industry is now over 100 years old, and hold them to a 
high standard of whether or not the ornateness of that subpart of 
an automobile, not the entire automobile, but that subpart — is in 
fact de minimis over the prior art and thus not worthy of a design 
patent? 

Mr. Gillis. Well, congressman, you know that our position actu- 
ally is from day one, they should not be allowed to put design pat- 
ents on these individual items. If it is wrong after 30 days, or if 
it is correct after 30 months plus one, it should be correct after plus 
one, so I think that where you are going with this is number one, 
we fully respect the design of the car should not be tampered with, 
and Ford should not be able to copy Chevy’s car at all, nor should 
Ford be able to build parts to copy a Chevrolet. The beauty of your 
legislation is that we call it a repair clause. These parts are de- 
signed to be repaired to allow the consumer to repair the car, not 
build a new car or make it look like the original car, but to repair 
their own car, and we need the freedom to be able to buy these 
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parts unencumbered at a reasonable price, so if the manufacturer 
wants to hold these designs for 14 years, and, as you suggest, then 
the next year slightly put another wave in it, then they get another 
14 years and another 14 years on top of that, again, we see that 
as an illicit use of very important design patent laws. 

Mr. ISSA. Ms. Burris, you are not as old as I am, so I am going 
to ask, are you familiar with the history of Xerox and other photo- 
copy companies who have tried to design their products to prohibit 
people from essentially making the consumable parts that go into 
them? 

Ms. Burris. Oh, yes, I am very familiar with consumable part 
protection, yes. 

Mr. IsSA. Okay. 

Ms. Burris. For not just Xerox, for other industries as well. 

Mr. IsSA. So the ability to have, if you will, quiet enjoyment of 
something you paid for, which includes the ability to, if you will, 
get toner with competition, you are familiar with that and you are 
comfortable with that. Is that right? 

Ms. Burris. Well, they spent a lot of money designing a product 
that, I mean, that they had patent protection on. They should be 
able to enforce the patent. 

Mr. IsSA. But they do not get design patent protection. They only 
get utility to the extent that they have to. 

Ms. Burris. Yeah, I am not familiar with their patent portfolio. 

Mr. IssA. Well, you are familiar that there are aftermarket prod- 
ucts available for your copy machine and 

Ms. Burris. Sure, oh, you can always design around a patent. 
You can always get — it is just, you know, how much more expen- 
sive is it going to be? Is it going to perform the same way? But you 
can — even design patents, you can design around them. 

Mr. IssA. I am sure you can always make a fender that does not 
match the other fender. 

Ms. Burris. You mean, the front and the back? 

Mr. IssA. The left to the right. 

Ms. Burris. Well, the quarter panels. 

Mr. IssA. Right. Not very desirable. First sale concept, Mr. Gillis. 
Your position, I assume, is that even though we are trying to find 
legislation that accommodates middle ground, that in fact when 
you purchase something and you get a ding in it, and you have a 
choice of pound it out, put some Bondo in it and hope for the best, 
or replace it, that you should be able to buy a replacement part 
from anywhere you want since it is only a subcomponent of that 
patented or unpatented product that you bought and paid for. Is 
that right? 

Mr. Gillis. That is exactly right, and the best evidence of that, 
congressman, is who among us after our warranty is expired is 
going to go back to Ford to buy a battery? To buy a muffler? Very 
important and sophisticated parts of the car, or to buy a tire. We 
like that freedom in mechanical parts, which are probably far more 
important to the safety of the vehicle than exterior cosmetic parts, 
so we just want that same freedom when it comes to exterior cos- 
metic parts. 

Mr. IsSA. And your point being that if I want to put a new mani- 
fold on, they are not bothering to patent that under design patent. 
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and yet they do want to have the part that gets hit in a fender 
bender. 

Mr. Gillis. That is right, and in fact Ms. Burris alludes to the 
concept of utility patents in her presentation, her written presen- 
tation, and our theory is, if the hood has certain waves in it that 
are of a utility function, then they should get a utility patent, and 
that is perfectly fine, but what we are talking about is design pat- 
ents for very important functional parts. 

Mr. ISSA. Ms. Felder, the Chairman has indicated in his opening 
statement, and I know you did not get to hear him present it, but 
that he is open and he wants to continue with this legislation and 
begin, you know, finding, if you will, legitimate concerns and seeing 
if we cannot address them. Let me ask a question for you, and this 
is a question from one former business person to a current busi- 
nesswoman. One of the things you mentioned in these exclusive 
settlements is, in fact, that you cannot produce or find a producer 
of a product, even if they are QS9000, ISO qualified, they are mak- 
ing a certified part. The fact is, they cannot get a license from the 
auto company, but somebody did, right? So as a businesswoman, if 
the auto companies like the music producers and the — and so on 
had a compulsory license where they had to allow anyone to get a 
license to use, if you will, that, would that be something where at 
least you would see an even playing field where you pay the $2.50 
for the license on the fender, but competition can find 10 different 
people to produce a product and have real competition on how it 
is distributed and how it gets to you and whether it is competitive? 

Ms. Felder. Mr. Chairman. 

Mr. IsSA. This is a business question 

Ms. Felder. Right. 

Mr. IsSA [continuing]. Not would we not love to have $2.50 in li- 
censing fees in a product? 

Ms. Felder. Our concern, of course, is, again, restriction of com- 
petition. In a free market, which is what our country has been 
based on, we should not have to go and pay a licensing fee to pro- 
vide a customer with a competitive product. There are many in- 
stances where, I am sure, that might be an appropriate situation. 
In my opinion, that is — this is not one of them. 

Mr. IssA. And I apologize, but there is a vote on the floor, so I 
still have to answer the bell, so if you could wrap it up, please. 

Ms. Felder. Very briefly, I want to explain that over the course 
of the time between the patent legislation, the patents were en- 
forced, 2007. We have seen this industry literally almost erased. In 
our state alone, there were over — there were five independent dis- 
tributors. Today, we are the only man standing, and this is na- 
tional and this is as 

Mr. IsSA. Thank you. Mr. Gillis, I will let you do the close. Right 
to repair. It is talked about a lot. It is gaining speed around the 
world. Notwithstanding questions as to patents, both utility and 
design, do you believe that it should be an open market for quality 
certified products to be able to have access to licensing fees so as 
to provide a real market and not a monopoly? 

Mr. Gillis. Well, right to repair is critically important, and it 
has become more important as automobiles have become more so- 
phisticated, and the car companies tend to be closing up the ability 
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of independent repairs to be able to get the computer diagnostic 
materials, the parts, even the tools, in some cases, to repair those 
cars. So it is clear that the fender, hood, and grill issue is just the 
beginning of the car companies wanting complete vertical integra- 
tion over the control of this particular part, and that is bad for con- 
sumers. 

Mr. IssA. Well, there will be more to follow. I would encourage 
all of you to, if you will, revise and extend, if you have thoughts 
on things that were not asked and you would like to submit them. 
My expectation is that the Chairman and I will work on future 
hearings, including with the Patent and Trademark Office. I want 
to thank you for your kindness in waiting for a little later time 
today. That helped a great many of us work around our schedule, 
and with that the hearing stands adjourned. 

[Whereupon, at 5:31 p.m., the subcommittee adjourned subject to 
the call of the Chair.] 
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Response to Questions for the Record from Mr. Jack Cillis, Director of Public Affairs, 
Consumer Federation of America 

HOUSE JUDICIARY SUBCOMMITTEE ON INTELLECTUAL PROPERTY 
FEBRUARY 2, 2016 HEARING ON THE “PROMOTING AUTOMOTIVE REPAIR, 
TRADE, AND SALES ACT” (PARTS ACT) 

Questions for the record from Representative Darrell Issa (CA-49): 

Question 1 : Ms. Burris testified that if the PARTS Act does not get enacted consumers 
will still have a choice on how to repair their car. Specifically, she stated “Consumers have 
choices. They can go with refurbished parts, remanufactured parts. They can repair the parts. 
And you know from my perspective as a patent attorney they can make it look a little different 
and then it won’t be infringing a design patent. It’s not that tough.” Do you agree with this, and 
if not, please explain why. 

Gillis Response: 

There are many things wrong with Ms. Burris’s comments. First of all, to limit choices 
to refurbished and remanufactured parts severely limits the choice consumers have when they 
need crash repair parts. The idea of an open, healthy marketplace is to expand, not limit, a 
consumer’s choice. For metal and plastic exterior parts, with the exception of bumper covers, 
there are few, if any, refurbished or remanufactured parts. As to her suggesting that the part 
could be repaired, that is a fine solution when the damage is minimal (scratches or dings) but 
after an accident, most of the parts are simply not repairable. They are crushed, banged up and 
bent beyond repair. 

Regarding her “perspective” as a patent attorney, suggesting that consumers replace a 
fender, hood, headlight or other crash part with something that doesn’t look the same as the 
original is ludicrous. Consumers want their car to look the same after an accident as it did 
before. 


Ms. Burris solution is essentially limiting the consumer to just one specific brand of 
part — something that is not in the consumer’s best interests. 

The thrust of Ms. Burris statement is to protect the car company brand monopoly. Car 
companies are abusing design patents by getting design patents on parts which never before had 
design patent protection. This new business policy is solely for the purpose of eliminating 
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Consumer Federation of America 

competition and increasing the car company’s monopoly on aftermarket parts used in collision 
repair. What the car companies are doing with their design patents is eliminating free choice in 
the marketplace, which has a devastating impact on consumers. For anyone to suggest that 
choice can be satisfied in the collision repair marketplace through the use of refurbished and 
remanufactured parts as substitutes for new, high quality, independently produced parts 
demonstrates a serious lack of respect for the importance of consumer choice in the marketplace. 


Question 2: There have been some claims that this bill won’t result in any savings for consumers 
or that it will lead to a race to the bottom leading to substandard parts flooding the marketplace. 
How do you respond to those assertions? Additionally, what are the impacts of a less 
competitive marketplace on our vulnerable populations, such as seniors, the middle class, and 
low-income earners? 

Gillis Response: 

Not passing this bill essentially protects the car company brand parts monopoly. That 
monopoly costs consumers dearly. The current presence of independently manufactured parts 
forces the car companies to price their parts competitively which saves consumers money. For 
the past few years, the car companies, reacting to increased sales due to better priced parts from 
independent manufacturers, have been exponentially increasing the number of design patents on 
the parts we need to get our cars repaired. While the overall design of the vehicle is important 
and needs protection, issuing design patents for individual parts of the car is being done solely to 
prohibit competition. 

Competition not only insures fair pricing, but improves quality. Without competition, the 
car companies have no incentive to fairly price the parts we need to get our cars repaired. 
Competition is good for consumers. What the car companies are doing with their design patents 
is eliminating free choice in the marketplace which has a devastating impact on consumers. As 
evidence, consider the following: For the same price that you have to pay for a GMC Terrain 
plastic bumper cover (S682), you can buy 2 Acer laptops and an Epson work force printer. For 
less money than what Chevy charges for a simple sheet metal fender for a Chevy Traverse 
($390), you can buy a Canon Powershot 16.1 MP digital camera with HD movie mode. It’s the 
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same for parts across the board: headlights that cost $2000, simple stamped sheet metal fenders 
for $400; hoods for $800. The reason why those laptops and cameras are not only cheaper today 
than ever before, but better performing, is solely due to competition. Competition is the 
consumer’s best friend when it comes to both fairly priced and improved quality products. The 
car companies are working hard to kill that competition with the illicit use of important design 
patent laws. 

The most tragic irony in the lack of competition is what we call the automakers “double 
whammy.” Not only can the car companies charge whatever they want for the parts we need to 
fix our own cars, but when they charge so much that the car is “totaled,” the only recourse for 
many consumers is to go back to the car companies to buy another one of their products. 

As to leading to a “race to the bottom,” nothing could be further from the truth. 
Competition improves quality. Virtually all improvements to quality and service in the U.S, 
market can be attributed to robust competition. By eliminating competition, an industry already 
plagued by millions of poor quality parts generating more car recalls than ever before in history, 
will have no incentive to build quality into their service parts. 

Overpriced crash repair parts have the greatest impact on the most vulnerable of our 
citizens. People paying for their own repairs, people on limited incomes, people who desperately 
need a vehicle for work, people who have high deductibles so they can afford required auto 
insurance, are the biggest victims of this price gouging scheme by the car makers. Even those 
with proper insurance coverage will see inevitable increases in their insurance premiums if 
insurance companies don’t have access to fairly priced repair parts. 

When we buy a car, it is one of the most expensive purchases we will ever make. So, we 
want the right to get that car repaired with safe, reliable and fairly priced parts of our choosing. 
We do not want to become indentured customers of the car companies by being forced to buy the 
parts we need only from them at monopolistic prices. 
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Question 3: Would opening up the repair parts marketplace after a reasonable period of time still 
allow car companies to recoup their investment on these collision parts, even [if] their patent 
term were limited to 30 months? 

Gillis Response: 

The issuing of design patents on these parts should be eliminated- The Parts Act attempts 
to appease the powerful car company lobby by giving them 30 months of exclusive market 
dominance in the form of monopolistic design patent protection. We have to ask that if it is ok to 
provide a competitive alternative a day after 30 months of exclusivity, why isn’t it ok to provide 
competition on day one. Shouldn’t consumers have choices the minute they drive their own car 
off of the dealer’s lot? 

In the early 1990s, the car companies asked Congress for special design copyright 
protection on their replacement parts and Congress said NO. Nevertheless, recently they have 
been getting design patent protection in spite of this Congressional admonition. The car 
companies have been making huge profits by ignoring Congress and placing design patents on 
their parts. Sadly, it’s the American consumer who’s been footing the bill for those monopolistic 
profits. 
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Response to Questions for the Record from Ms. Kelly Burris, 

Intellectual Property Attorney, Burris Law, PLLC 

Questions for the record from Representative Darrell Tssa (CA-49'): 

Question 1: 

You state on page 6 of your testimony that consumers already have “many options” for 
alternative parts, such as SEMA parts, which are specialty car parts, like muscle car parts, that 
change the appearance of the car. You go on to say, “[s]o what if their vehicle doesn’t look 
exactly like the original manufactured version?” Do you really think that consumers want to use 
muscle car and other specialty parts to fix their cars after an accident? 

Answer: I think what consumers want relative to alternative parts is really up to the individual 
consumer. T also suspect that many consumers would be willing to pay less money for a 
replacement part that looks different. 

Question 2: 

Central to your opposition to the PARTS Act is the idea that the bill would "remove the 
incentive" for car companies to innovate in design. It seems to me that car companies' incentive 
to innovate is the initial sale of a vehicle, where car companies compete against each other for 
new car sales. The PARTS Act does nothing to diminish that incentive since it maintains car 
companies’ ability to get a 15 year design patent on a collision parts and enforce them against 
each other if there is copying of design occurring. It is only in the market for repair collision 
parts that the enforcement period would go to two and a half years. Is it really your position that 
the car companies would simply give up innovating in design if the PARTS Act were passed? 

Answer: First, the proposed two and a half years in the proposed PARTS Act is “...beginning 
on the first day on which any such component is first offered to the public for sale . . .in any 
country.” As included in my written statement and in my testimony, this does not equate to an 
enforcement period of two and a half years because there is often no issued design patent at the 
time of this first offer for sale. In fact, in many cases, there would be no enforcement period 
with this proposed language. Second, I believe that the incentive to invent in general would be 
diminished if any protection afforded under our patents laws were removed. I also believe that 
creativity in new automotive designs would be negatively impacted if the PARTS Act were 
passed and that the car companies would not be innovating as much. 

Question 3: 

On page 4 of your testimony you claim that 'non-OEM parts translate to for the brand owners, 
such as Ford, Chrysler, and GM, is a tamishment of their image because the replacement part is 
presumed to be made by the OEM once the vehicle is back on the road.' Apparently Ford, 
Chrysler, and GM do not agree with you. All three have entered into agreements with the largest 
alternative part supplier to, for a royalty fee, allow It to be the exclusive distributor of these 
aftermarket parts you claim represents a ''tamishment'' of their brand. So is it the case that these 
parts ruin a car company's brand until a royalty is paid to the car company - and then it’s ok? 
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Intellectual Property Attorney, Burris Law, PLLC 

Answer: 1 am not familiar with the specifics of agreements between the OEMs and this “largest 
alternative part supplier,” however, 1 suspect that the OEMs have control over the quality of the 
part designs that they are licensing, which is a common term in licensing agreements of this 
nature. 

Question 4: 

hi 2000, a former president of IIHS said that claims about the aftermarket parts “are red herrings 
to try to frighten people.” http://www.iihs.org/iihs/news/desktopnews/cosmetic-crash-parts-are- 
irrelevant-to-auto-safety 

In 2005, ITHS’s Chief Operating Officer said that “crash testing done by the Institute and others 
demonstrates that cosmetic crash parts such as door skins, fenders, and bumper covers are 
irrelevant to the crashworthiness performance of the vehicles. ’’http://www.iihs.org/iihs/iihs- 
website-search?q=aftermarket. 

hi 2010, the IIHS reported, “The source of cosmetic parts is irrelevant to safety because the parts 
themselves serve no safety or structural function. They don't affect how a vehicle holds up in a 
crash. They merely cover a car like a skin. "http://www.iihs.Org/iihs/sr/statusreport/article/45/l 1/1 
Ms. Burris, please explain the discrepancy between your assessment of the safety of alternatively 
supplied parts compared to that of the IIHS’s assessment. 

Answer: First, 1 note that these independent conclusions drawn by the insurance industry funded 
and supported organization of IIHS (http://www.iihs.org/iihs/about-us/member-groups) are from 
1986 and 2010, during which times automotive designs were much different than the designs of 
today. These older designs were not outfitted with sensor technology and are not as integrated 
and made of impact-absorbing materials as current designs, as eluded to in my testimony. I also 
do not believe that IIHS’s crash testing was verified by an independent third part. Therefore, I 
do not believe there is any discrepancy. 
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HOUSE JUDICIARY SUBCOMMITTEE ON INTELLECTUAL PROPERTY 
FEBRUARY 2, 2016 HEARING ON THE “PROMOTING AUTOMOTIVE REPAIR, 
TRADE, AND SALES ACT” (PARTS ACT) 

Questions for the record from Representative Darrell Issa (CA-49): 


Question I: In her attempt to raise questions about the safety of aftermarket parts at issue 
in the PARTS Act, Ms. Burris (on pages 3-4 of her written testimony) references a 
Consumer Reports article (dated July 22, 2010), which discusses Ford's allegations (from 
Ford's computer-simulated crash testing) that the use of certain aftermarket bumper 
beams, bumper isolators, bumper bracket, and radiator supports might affect air bag 
deployment. Are those parts referenced by Ford in the Consumer Reports article even the 
type of cosmetic parts at issue in the PARTS Act? 

Answer : As 1 understand it, the type of parts referenced in the Consumer Reports article are not 
at all the type of parts at issue in the PARTS Act. More specifically, they are not exterior, 
cosmetic parts, and they do not appear to be the type of parts for which car companies typically 
seek design patents. Therefore, Ms. Burris' comparison of parts in the Consumer Reports article 
to the parts at issue in the PARTS Act is "apples to oranges." As I mentioned in my testimony, 
the Insurance Institute for Highway Safety (IIHS) has consistently stated, based on its crash- 
testing, that there is no difference in occupant safety between ear company parts and 
alternatively supplied parts. As you know, the car companies often cite IIHS safety ratings in 
their advertising, which suggests they also value the credibility of UHS, 

***** 


Question 2: Some have suggested that while the 15-year period of exclusivity permitted for 
design patents under current law is too long, that the 2.5 year period of exclusivity for 
repair parts under the PARTS Act is too short. What would be the impact on competition 
if the bill were to settle somewhere in between 2.5 years and 15 years? 

Answer : At its core, the PARTS Act seeks to restore the collision repair parts marketplace to 
where it had been for decades - prior to the car companies enforcing their design patents - when 
alternative suppliers did not have to wait at all to get into the market to compete. The PARTS 
Act would strike a balance by providing the car companies up to two and a half years to sell their 
parts exclusively without competition from alternative suppliers. But after that period expires, 
alternative suppliers could enter the market to offer consumers cost effective independent repair 
parts without fear of design patent infringement liability. My understanding is that if the car 
companies could exclude alternative suppliers from entering the market past the two and half 
year mark, it becomes very difficult, if not impossible, for these independent businesses to make 
enough sales over the life of the part to cover the manufacturing, distribution, and other costs 
necessary to enter the market and compete. That would bad for consumers and bad for 
aftermarket businesses across the country like mine who are already shuttering their doors due to 
anti-competitive actions by the car companies. On a related note, it strains credulity to believe, 
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Felder's Collision Parts, Inc. 

as the car companies argue, that preserving the competition that has existed for decades - 
through enactment of the PARTS Act — will somehow, all of sudden, put the car companies’ 
designers out of business. To the contrary, if the PARTS Act is not enacted, and competition is 
eliminated, thousands of alternative supplier jobs will be at risk. 

lit A 

Question 3: Some have questioned whether there are particular qualities with respect to 
the automotive repair parts market that sufficiently distinguish it from other consumer 
goods markets in order to justify the PARTS Act singling-out such parts for the narrow 
exception from design patent infringement under the PARTS Act. How do you respond to 
that? 

Answer : In my view, and based on the following factors, motor vehicles are very unique relative 
to other consumer goods, and warrant a special public policy case for an exception from design 
patent infringement for automotive collision repair parts as considered under the PARTS Act. 
First, a motor vehicle is so prone to be in a state of disrepair (at one point or another over its 
lifetime), that the consumer is required to have insurance in order to own it. Second, because 
motor vehicle parts are so prone to be in a state of disrepair, and are very expensive relative to 
repair parts for other consumer goods, there is sufficient consumer demand for alternative 
suppliers to enter the market and compete on price against the car companies. Third, consumers 
typically demand (and many state consumer protection laws require) that repair parts be of “like 
kind and quality in form, fit and finish” as the original equipment part; in fact repair parts 
typically need to be “must match” parts or they won’t work (eg., if the shape of door does not 
match the original equipment door, it probably will not function properly). Finally, for many 
Americans motor vehicle ownership is essential to their everyday lives and cost of repair can be 
a significant cost of ownership over the life time of a motor vehicle. So, based on those factors, 
motor vehicles are very unique - and should be handled as a limited exception to the design 
patent law. 
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President & Executive Director, Automotive Service Associatiou 

Questions for the record from Representative Darrell Issa (CA-49'): 

Question 1: 

As sponsor of the PARTS Act, T was very pleased to read ASA’s Federal Legislative Objectives 
for the 1 14th Congress (http://takingthehill.com/legislation/federal/legislative-objectives/), 
especially #27, which reads: “ASA opposes granting vehicle manufacturers’ monopoly 
copyright or patent rights on sheet metal parts or design patents on the shapes of other OE parts.” 
I agree. So, Mr. Risley, I read your policy objective #27, and I frankly am at a loss as to why the 
ASA would ever oppose the PARTS Act, whose fundamental objective is to ensure that car 
companies cannot eliminate competition in the repair parts marketplace through enforcement of 
its design patent monopoly. Wouldn’t you agree with me that the PARTS Act, if enacted, would 
help ASA achieve its #27 policy objective? 

Respouse: 

ASA does not believe that the current marketplace provides a monopoly for sheet metal parts or 
other OE parts. 

ASA’s greatest concern with the PARTS Act is the lack of attention the legislation gives parts 
quality. It ignores parts certification and only enhances a marketplace that already favors 
cheaper, low quality parts. 

Question 2: 

In ASA’s Federal Legislative objectives for the 1 14th Congress, it states that “ASA believes a 
competitive parts marketplace, of tested and verified quality parts, is in the best interest of the 
motoring public.” (http://takingthehill.com/legislation/federal/legislative-objectives/). I agree, 
with ASA on that. Yet, quite illogically, ASA does not support the PARTS Act. Wouldn’t you 
agree with me that if we don’t pass legislation like the PARTS Act to stop the car companies 
from eliminating competition through the use of their design patents, then there will be no 
aftermarket parts to certify at all - and it will be game over for competition? 

Response: 

No, we do not agree. The aftermarket parts marketplace is thriving. The major problem for 
autobody repair facilities is that there is no regulation of aftermarket parts quality. With many 
insurers focused on “cheaper, quicker” repairs, parts quality is not a priority. The PARTS Act 
ignores parts quality and, in fact, will only worsen a parts market that our collision shops have to 
deal with each day. 

Question 3: 

ASA criticizes the PARTS Act as being anti-consumer - can you look you explain why ASA is 
on the opposite side of the Consumer Federation of America, the Advocates for Highway and 
Auto Safety, the Center for Auto Safety, the Consumers Union, and Public Citizen? 
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Respouse: 

ASA cannot speak for these organizations but several are tied closely to the insurance industry. 
Insurers insist that cheaper parts means lower premiums for consumers. We do not agree. In 
fact, we have found that some of these organizations have supported legislation that ignores the 
quality and safety of parts in an effort to follow the insurer model of “cheaper and quicker” 
repairs. 


Question 4: 

You state in your testimony that although the National Highway Traffic and Safety 
Administration (NHSTA) has authority to set safety standards it has determined that aftermarket 
collision repair parts do not need to be regulated because there is not a “proven history of safety 
concerns.” In addition, the Insurance Institute for Highway Safety - the organization that 
publishes the safety ratings for the car companies - has consistently stated that there is no 
difference between car company collision parts and alternative replacement parts in tenns of 
occupant safety. 

My question is that if the automotive safety regulator and the organization testing these parts for 
safety have not identified safety concerns with collision repair parts, and the car companies are 
entering into settlements that provide for exclusivity agreements with an alternative distributor, 
how can one argue safety issues with these parts? 

Response: 

It is our understanding that IIHS is tied closely to the insurance industry. With regard to 
NHTSA, we have had much difficulty for a number of years, multiple administrations, in having 
NHTSA seriously consider safety analyses of aftermarket crash parts as well as a separate issue, 
periodic motor vehicle safety inspection. Although these are separate issues, a common theme 
is certainly present. Once the vehicle leaves the showroom, NHTSA’ s interest diminishes. 

We worked with the Congress in obtaining a GAO review of aftermarket crash parts. GAO’s 
analysis on the safety of these parts was superficial with no clear message. It is an area that 
needs further review by NHTSA and the Congress. 
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AMERICAN I rMTEH-EDTUAI- F*RaF*EF»TY l_AW ASSOCIATIQInJ 


February 9, 2016 


The Honorable Darrell E Issa 
Chairman 

Subeomminee on Courts, Intellectual Property, 
and the Internet 
Committee on the Judiciary 
U S House of Representatives 
6310 O’Neil Federal Office Building 
200 C Street SW 
Washington, DC 20024 


The Honorable Jerry L Nadler 
Ranking Member 

Subcommittee on Courts, Intellectual Property, 
and the Internet 
Committee on the Judiciary 
U S. I louse of Representatives 
63 10 O’Neil Federal Oftice Building 
200 C Street SW 
Washington, DC 20024 


Re: Hearing on H.R. 1057, the Promoting Aiiloniolive Repair, Trade, and 
Sales (“PARTS") Act 

Dear Chairman Issa and Ranking Member Nadler 


The American Intellectual Property Law Association (“AlPLA") appreciates the opportunity to 
present our perspective on H R 1057, the Promoting Automotive Repair, Trade, and Sales Act 
(■'PARTS") Act of 2015, and respectfully retpiests that a copy of this letter be made a part of the 
record for the February 2. 2016 hearing For the reasons set forth below, we are opposed to the 
legislation 

AlPLA is a national bar association of approximately 14,000 members who are primarily 
lawyers engaged in private or corporate practice, in government service, and in the academic 
community AlPLA members represent a wide and diverse spectmm of individuals, companies, 
and institutions involved directly or indirectly in the practice of patent, trademark, copyright, 
trade secret, and unfair competition law, as well as other fields of law affecting intellectual 
property Our members represent both owners and users of intellectual property Our mission 
includes helping establish and maintain fair and cfl'ective laws and policies that stimulate and 
reward invention while balancing the public's interest in healthy competition, reasonable costs, 
and basic fairness 


The United States has long recognized that patent protection is a necessary and beneficial 
incentive to foster the investment in and development of innovative new designs to enhance the 
attractiveness and appeal of products for consumers Congress enacted the first design patent 
law in 1842 ' Some thirty years later, the U S Supreme Court acknowledged the important role 
design patents play in innovation: 


' Act (if Aug 29. IH42. ch 263. §2.5 SInl. 543 iccHtifuxl as (inu.'futi.'d ul 35 It s.C §171 V, 
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“The acts of Congress which authorize the grant of patents for designs were plainly 
intended to give encouragement to the decorative arts The law manifestly contemplates 
that giving certain protection to certain new and original appearances to a manufactured 
article may enhance its salable value, may enlarge the demand for it, and may be a 
meritorious service to the public.” Gorlnmi ( 'a >■. Wiilc, 8 1 U S 511, 525 (1871) 

Over the years, as competition has come to rely not only on the function but also on the 
appearance of a wide variety of products, predictable design protection laws play an increasingly 
important role in the nation’s dynamic economy With the advent of new tools and technologies, 
such as computer-aided design, computer-aided manufacturing, and computer-aided engineering, 
the engineering and mnnulacturing of all kinds of new products has greatly accelerated 
However, the same capability that can be employed to develop innovative new designs can also 
be employed to cheaply and rapidly copy the designs of competitors Without strong design 
patent protection, modern tools of reproduction would be used to copy the designs of any number 
of products and consumer goods that were developed at great expense and effort Accordingly, 
strong laws to protect designs are more important than ever In this respect, U S design patent 
law has played a critical role in protecting American industry against domestic and foreign 
imitators 

AIPLA foresees that shortening the term of design patent protection, as proposed in H R 1057, 
will have a negative impact on tite patent system The legislation proposes to reduce tlie length of 
design patent protection for certain motor vehicle component parts from 14 years (or 1 5 years for 
design patent applications filed after the May U, 201 5 implementation of the Hague Agreement) 
to 30 months This reduction of patent protection will discourage important innovation by 
designers and manufacturers of motor vehicle parts. While proponents of the legislation argue 
that H R 1057 would benefit consumers by lowering the cost of replacement parts and 
insurance, it would do so only by curtailing the intellectual property rights of those who created 
or invested in the innovative design deemed worthy of patent protection This legislation would 
give competitors a very early opportunity to freely copy innovative designs without bearing the 
innovators' burden of investing in research and development Furthemiore, the bill could also set 
a negative precedent for other legislation that would similarly reduce design patent terms for 
other industries 

To the extent that there is a concern for overreaching by patent owners, judicial precedent has 
appropriately differentiated permissible repair from impermissible reconstaiction of patented 
items The U.S. Supreme Court has already recognized that, while it is an infringement to 
reconstruct a patented article, no infringement results from the repair of such articles that have 
been properly licensed from the patent owner ^ The repair of a patented article of manufacture is 


* .fm Mt/g. Co V. C'wnrW/Wf T*fp Hvpittcvm<‘nl (I.S 47h uls<t Inc. v. 

huhistnea. JtK- 45 3d 1575 (t’cd C’lr l‘*95>. /-.Ut' Coryf. v f p-High Utc 21 F 3J 1073 (I'od L'lr 1994); hitter v. 
!• amen Supply Service. Itiv.. 1001 2il XH2 (Fed Cir IWO'. v*. CV» . X27 F 2d 755 
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permitted so long as the parts used for repair are not covered by other separate design or utility 
patents 

Finally, as design protection becomes increasingly important around the world, the PARTS Act 
would place the United States out of step with existing international laws and treaties The 
Agreement on Trade-Related Aspects of Intellectual Property Rights ("TRIPS Agreement") 
speaks to a requirement for design protection in Article 25 I. requiring member countries to 
protect "new or original" designs through either industrial design or atpytight law ’ The 
agreement also specifically requires a minimum of 10 years for the duration of design 
protection “ Additionally, the 1999 Geneva .Act of the Hague Agreement Concerning the 
International Registration of Industrial Designs ("Hague Agreement") provisions look effect in 
the United States on May 13, 2015, allowing U S. applicants to file inteniational design patent 
applications in member countries The Hague agreement has a provision which requires a 15- 
yearterm of protect! on from issuance * 

Design patents provide important and necessary protection which fosters innovation in creative 
new designs If H R 1057 is enacted, it would deprive patent owners of necessary rights and 
would erode the repair/reconstruction doctrine As a result, the bill, if enacted, would put at risk 
many individual innovators and companies who have faithtlilly invested in creating new, 
innovative, and patentable designs in the motor vehicle field. 

AlPLA would like to thank the Subcommittee for considering our views on these important 
issues, and we look forward to further opponunities to assist the Subcommittee in tliis matter 


Respectfully submitted. 


Denise W DeFranco 
Presideni 

American Inielleaual Property l.aw Association 

Cc Chaimian Goodlatte and Ranking Member Conyers 

* Article 25( I ), TRIPS. Clciicrul A^rvcmenl on TnritTs unJ 1 niJc uvuiliiMc ;il 
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** Id; Article 26.3. 
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